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ART. L— THE JUDGE-MASTER QUESTION. 

1. Observations on the Offices of the Masters in Chancery ; with 
JExtracts from the Books and Notes of one of the Masters. 
[J. W. Fabrer, Esq.] Stevens and Norton, 1848. 

2. Reports of the Select Committee on Fees in Courts of Law and 
Equity^ 1847 and 1848. 

3. An Act to amend the Acts for facilitating the winding up of 
Joint Stock Companies unable to meet their pecuniary Engage- 
ments, and also to facilitate the Dissolution and winding up of 
Joint Stock Companies^ 11 ^r 12 Vict. c. 45. 

The prospects of Chancery Reform begin to brighten — light 
at last appears on the horizon. We are getting in the right 
track — the true questions are now being raised^ and will, 
at all events, be fully discussed; and materials for their 
proper settlement are fast accumulating. The machinery of 
the Court of Chancery must be adapted to the wants of the 
times. "We must obtain a procedure which will really answer 
the purposes of the suitor; and although we should proceed 
cautiously, we must not hesitate in making great changes 
if they shall be found to be necessary. The time for large 
alterations has, in fact, arrived : the alternative now presented 
is the abolition of this Court — of a separate equitable juris- 
diction in this country ; for we do not shrink from saying, 
having long carefully watched the growing feeling on this 
subject, that the public are becoming so heartily sick and 
weary of this Court, that unless it be speedily and thoroughly 
^ V0L.IX. — Nov. 1848. B 
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reformed, it will disappear. It was indeed an unseemly and 
dangerous spectacle to see the most eminent statesmen of this 
country holding up the first tribunal of the land to public 
execration during the whole of the last session of parliament ; 
a reluctant assent to the justice of the complaints being at 
length wrung from the unwilling lips of the Lord Chancellor 
himself. The suitors fear this Court^ — the Judges censure 
it — the practitioners, and even the officers of the Court, 
high and low, denounce its procedure. Surely then the most 
obstinate lover of things as they are will admit the necessity 
of its amendment. 

Sonoie of the documents at the head of this article furnish 
us with much information, by persons competent to give it, 
with respect to the monster grievance connected with the 
subject — the Master's Office -— as to its expense — its delay 
— the practical extortion which there prevails, and as to the 
want of power in the Master, however he may desire it, to 
compel the parties to proceed. We have, at length, obtained 
- one great means of assistance in our efforts to forward the 
necessary reform : we allude to the aid of the Masters them- 
selves, and those officials connected with them. So far from , 
there being any attempt to disguise or conceal the defects of 
the present system, it is from the mouths of some of these 
gentlemen, as witnesses before the Fees Committee, that we 
shall obtain its most severe and emphatic condemnation. 

We must also notice that Mr. Parrer, one of the most able, 
experienced, and popular of the body of Masters, has conferred 
a great obligation on the profession, by giving to the world, 
at this particular time, a calm and lucid statement, full of 
practical information as to the duties and business transacted 
by the Master ; in which he admits the necessity for great 
alterations, and points out where they may be made most ad- 
vantageously. We do not agree in all his conclusions, as we 
shall hereafter show ; but we fully recognise the value of his 
suggestions. In making this statement, Mr. Farrer's position 
must be remembered, and the caution and reserve which 
should properly accompany it. But we may say that it 
always gives us great pleasure when we thus obtain, as con- 
tributory to law amendment, the results of actual judicial 
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expmence. We regret that the Judges so seldom contribute 
to this great work, for which they are so well fitted from 
their knowledge and ability, and for which they are, in our 
opinion, constitutionally responsible.* 

We shall now proceed, at the risk of incurring a charge of 
surplusage, and needlessly labouring our case, to show, from 
sources the most competent to give correct and exact inform- 
ation, some of the eyils which now exist in the Master's 
Office, To warrant the great alteration which we propose, it 
is our bounden duty to show that the procedure of this office 
is most heartily and universally condemned even by the 
officers who carry it into execution. Let us first call Mr, 
Pugh, the chief clerk of the late Sir G. Wilson, and now of 
Mr. Eindersley : — 

'' 1304.^ The expense of an inquiry before the Master is very 
great ? — Mr. Pugh : Yes; the chief expense of a Chancery suit is 
in the Master^ s Office. 

*^ 1306. Has the Court any power to accelerate the business, or 
does it ever exercise any power to accelerate the business in the 
Master's Office, or to see that the parties shall go on with more 
expedition ? — iVb, it has no power ; and there is no penalty for 
not proceeding. 

" 1306. Has the Master himself any power of compelling the 
parties to go on with the suit more expeditiously ? — None. 

" 1307. Then it is entirely dependent upon the solicitor whether 
he will go on with the suit expeditiously in the Master's Office ? 
— The only pressure under which the solicitor is put is, that the 
opposite party may ask the Master to let him in to conduct the 
cause, on the ground of the alleged indifference of the party pro- 
secuting it. If they make out a satisfactory case, the Master is 
entitled, by the rules of the Court, to give the conduct of the suit 
to the party who makes the complaint, upon his establishing that 
complaint. 

" 1308. Have you known that happen often? — Very seldom ; 

* We are glad to have the following confirmation of our opinion : — <* My 
learned brother and myself, in common, I believe, with all the Judges now in 
India, fully recognise the duty incumbent on us of making the paths of justice 
as accessible as the nature of things and the powers granted to us by the law 
wiU permit." By Sir Erskine Perry, C. J., at Bombay, 29th May, 1848. 

• Report, 1847. 
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applications are very frequent, but it generally happens that the 
application stimulates the other party to greater vigilance.'^ 

" 1302. Generally speaking, when children and married women 
are parties to a suit, it goes into the Master's Office ? — Yes, and 
when it arises under a will. 

"1310. Have not you found that when the solicitor chooses to 
throw impediments in the way, he may protract the investigation 
before the Master to a very great extent f — / think that an inge^ 
nious solicitor, who cavils at every thing, and excepts to every step 
which the Master may take, may delay the proceedings without 
end 

"1311. You know that in many instances suits have been de- 
layed in the Master's Office a long period of time ? — Yes. 

"1312. What is the longest period that you can call to your 
recollection ? — Inquiries have lasted six, seven, or eight years, 
which, without vexatious opposition, with proper vigilance on the 
part of the solicitor, might have been completed in six months.*' 

Surely this is as strong a statement as can well be imagined, 
coming, as it does, from unquestionable authority. Let us 
hear, further, what a respectable solicitor, Mr. B. M^Leod, 
says on the same subject : — 

" 1580. There is great delay, I believe, in the Master's Office, 
is there not? — Mr. M^Leod: Very great indeed. 

"1581. And consequent expense ? — And consequent expense. 

"1607. Mr.B.Escott: Can you account for these sort of ex- 
tortions 1 [as to taking copies, ^&c.] being submitted to so long ? — 
Yes, I can, 

"1608. How? — Because we cannot get our business done 
without it, 

" 1609. So that you are obliged to submit to unjust taxation of 
money in order to get your business done ? — It is soJ* 

We must next bring before our readers the grievance of 
the hourly warrant system, and with the hope that this may 
be forthwith and summarily abolished. It is quite cheering 
to see how the chief clerks give tongue at it. Hear again 
Mr. Pugh : — 

"1297. Is there an hour for each attendance? — No, nor any 
thing like an hour ; the confusion that is going on in the Master's 

/ As to this, see the evidence Of Mr. M'Leod, 8 L. R, p. 340. et seq. 
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Office would astonish any person. From the number of warrants 
granted, and the pressure of business, one party is always trench- 
ing upon the engagement of another. In settling a report the 
parties assemble, and the Master's clerk has his papers before him. 
There is always a certain time lost before they begin, and then a 
discussion takes place as to what they did upon the last occasion, 
when they left off; and more than half the time is gone before 
anything is done. 

^^ 1298. Do they remain out of the room till all the parties are 
ready, or can they get in ? — They can always get in, because the 
clerk's room is open to every body, so that they come in directly. 

" 1299. Some warrants are attended before the Master, and 
some before the chief clerk? — A warrant attended before the 
Master is a much more solemn matter, because the Master will 
not allow himself to be interrupted. [ ? ] 

" 1300. Then they are only shown in to the Master when they 
are all assembled in the clerk's room? — When they are as- 
sembled, and ready to go on. 

^' 1301. Is there a considerable want of punctuality in the parties 
attending ? — There is. 

" 1302. When before the Master, when their hour expires they 
retire ? — Then they retire. 

" 1303. So that it may often happen, that when they ought to 
have attended for an hour, there has been only half the hour really 
expended ? — Very often, particularly before the clerk ; the war- 
rants to settle reports are not often before the Master, they are 
before the clerk ; and they never begin at the proper time. Pro- 
bably the clerk is in the midst of settling another report nearly 
complete, with half a dozen parties round him, and he feels exceed- 
ingly unwilling, if half an hour will finish the business in hand, to 
begin a new matter upon which perhaps nothing important will 
be done. Therefore it constantly happens that the clerk puts off 
the parties himself." 

Now see this confirmed by the solicitors : — 

" 1580.1 Would not it be an advantage if the Judge were obliged, 
de die in dieniy to follow out the examination instead of the present 
mode, in which you are often weeks and months in getting in- 
quiries made before the Master ? — Mr. Gregory : I think so, in 
all cases where you have all the evidence before the Court, which 
you afterwards have to use before the Master. 

" 1581. Are there not very great inconveniences from the 

» First Report, 1848. 
B 3^ 
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Master assigning an hour to hear you on different oeeasions, when^ 
perhaps, an hour and a half, if followed up consecutivelj by the 
Judge, would decide the business ? — It is competent now to the 
Master, and they do so frequently, to grant consecutive warrants. 

** 1582. Is not it the ordinary rule for the Master to fix how 
many cases he will hear in the course of the day, and when the 
hour comes and the other parties are waiting, is not he obliged to 
suspend that particular business ? — Constantly. 

*' 1583. Is not that a considerable interruption to business ? — 
It is. 

" 1951.1 Is there any thing else respecting the Master's Office 
which you wish to state? — Mr, M^Leod: I can state a cause of 
delay. In some of the Masters' Offices they have this practice ; 
they refuse warrants which extend over the holidays ; for instance, 
supposing the office closes from Monday to Monday, in some 
offices they will not issue a warrant on the Saturday returnable 
on the Tuesday ; the effect of that is, that the Master and his 
clerks when the office opens, have nothing to do ; there are three 
descriptions of warrants which the Master issues, waiTants to pro- 
ceed de die in diem, returnable one day for the next ; warrants 
under the general practice of the Court, in which a clear day in- 
tervenes ; and warrants under the Act of Parliament, in which 
two clear days intervene, therefore where the Master will not 
issue his warrants to extend over the holidays, he gets one, two, 
or three days* holiday in addition ; that does not prevail in all the 
offices, but in some of them it is a practice which I think wholly 
unjustifiable, and causes very great delay." 

This system of hourly warrants, so utterly indefensible, is 
surely doomed. It is rather strange that, with the strong 
opinions existing against it, the new Taxing Masters should 
have adopted this very system for the regulation of their 
business. It cannot be wondered at that it does not give 
satisfaction even in their hands. 

" 1679. Chairman : What is the cause of the delay in the Tax- 
ing Masters* Office? — Mr.M^Leod: The delay arises from the 
taxing officers not granting warrants before eleven nor after three, 
and they go with extreme slowness through the business. 

^' 1684. Some of them, namely, four of them, are compensated 
officers besides having 2000/. a-year ? — Yes, two are not. 

" 1690. Do I understand you that the hours of business are 

' Report, 1847. 
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from eleyen to three ? — G^nerall^ so; the warrants issued at 
three extends to four; warrants made returnable earlier than 
eleven or later than three, are exceptions, and the instances very 
rare. 

^M692. Chairman: How long does a warrant endure ? — For 
an hour. The reason whif the bills are so long in taxing isy that 
we cannot get appointments ; sometimes an appointment will ex- 
tend over three weehs or a fortnight, 

" 1698. Mr. Henley : With respect to the delay which you say 
takes place in the Master's Office in taxing the bill, is there any 
occasion of the delay, except the shortness of the time which is 
given ? — The delay arises from the difficulty of getting appoint- 
ments, in consequence of the taxing officers being too few in 
number. 

" 1699. Are they too few in number, or do they give too small 
a number of hours ? — I should say the taxing officers ought to 
sit, at least, from ten till five or six." 

So much for the oflScers of the Court. Now as to the 
solicitors themselves. That the fault is frequently with them 
is thus admitted by Mr. Gregory. The remarks of Mr. 
Farrer in extenuation (pp. 4, 5.), are well worthy of atten- 
tion; but we have no doubt that cause for great blame does 
really exist. 

** 1646. There is great complaint made by the Masters at 
present, that they cannot induce the solicitors to go on with the 
work, and that a large portion of the delays which are complained 
of in the Masters' Offices arises from this, that they have no means 
of compelling solicitors to go on with their work? — Mr. Gregory: 
I have no doubt that that is the case. 

" 1650. The result of that is, that if parties do not choose to 
proceed for two or three years, the Master cannot compel them ; 
and it may create intervals, may it not, between the different parts 
of the same business ? — Yes. 

"1651. That is a great evil, is it not? — Yes ; I do not see 
how that could be remedied, except by giving the Masters power 
to compel parties to proceed. 

" 1652. And then ia the absence of parties? — He might pro- 
ceed exparte.^ 

* A« to the diflScuUy of proceeding exparte, 969 M Farrer's remark, 
pp. 6, ?. 

B 4 
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" 1653. In manj cases it would be difficult, and scarcely possible^ 
to proceed exparte ; in cases, for instance, where it was upon a 
reference to the Master to know whether it was for the benefit of 
an infant that certain proceedings should be adopted ? — Generally 
speaking, that is not the class of cases where the delay arises : I 
think those are prosecuted generally with great efficacy. 

" 1654. You suggest that the Master should have a compulsory 
power ? — Yes ; to fix a day. Which power he might exercise at 
his own discretion ; he should have the power of adjourning the 
matter if he chose. I am afraid, practically speaking, that that is 
not attended to, though the Master does it. He asks, I believe, 
universally, when the parties will undertake to do so and so ; ten 
days are named, and they go by, and perhaps ten days more. 

" 1655. Mr. Hume : Are there any means of protecting an in- 
dividual whose suit ought to come on, against these delays ; sup- 
pose them to be intentional on the part of the solicitor ? — I do 
not think in general that they are intentional ; they arise from the 
difficulty of obtaining evidence or information required ; any in- 
tentional delay cannot be for the interest of the solicitor. 

'* 1656. It appears that you have no means, then, of compelling 
a consecutive proceeding in a suit, until it is settled ? — I think 
to a great extent it might be done. There is another thing, when 
you have to get evidence from parties, you cannot compel them to 
make affidavits ; you have a great objection to bring them by sub- 
poena, or to send out commissions to examine them, on account of 
the very heavy expense." 

So far the solicitor. Now let us hear what Mr. Farrer 
Bays as to this : — 

" As to delay, no one of the existing Orders, nor of the plans 
yet proposed, applies a sufficient remedy. The Order enabling 
the Master *to ^x times for proceeding' approaches it. If the 
Masters are considered to be responsible for the diligent working 
of decrees, &c., the authority thereby vested in them must be 
enlarged ; a general power must be given to them to control or 
superintend the proceedings; they must be authorised to direct 
warrants to be taken for the attendance of all parties, or any one 
party, for the purpose of inquiring into causes of delay, where 
proceedings are dilatory, and directing the time within which the 
reference shall be worked, so that the Master may either keep the 
parties active, or ascertain the causes of delay and record them. 
Under existing regulations the Masters make an annual return of 



The Judge^Moiter QueHioiu 9 

all causes and matters in their respective offices, showing the state 
of proceeding upon references to them; but very little if any 
benefit results from these returns. Although it may appear, that 
in certain causes no proceedings for a long time have been taken, 
there the matter ends ; it is the duty of no one, it is not within 
the authority of any one, unless of the Judges of the Superior 
Courts, to inquire into the causes of the delay. 

" Great objection will justly be made to such interference as is 
here suggested with the principle * that the parties know best how 
to conduct their own causes;' but the interference is suggested 
upon no other ground than that it appears to be the only means 
by which the public can be satisfied that the alleged delay either 
does not exist, or, if it does exist, that the cause is not to be found 
in any dilatoriness on the part of the Master ; to which may be 
added the probability, that if such power of control or superin- 
tendence be given to the Masters, the parties themselves will be 
infiuenced by it, and will be stimulated to diligence in prosecuting 
references in their Ofllces, and the exercise of any power that 
may be vested in the Master will probably be but little called for 
in practice." ( Observations, pp. 27, 28.) 

Having thus proved, from unquestionable authority, the 
great evils that exist, and that there is no suflScient power 
for their remedy, we proceed to consider the plans which 
have been recently proposed with this view. 

We have for some time devoted considerable space to this 
subject. In May 1847 (6 L.R. 122.) we opened it and stated 
how the main questions then stood, giving a short history 
of the more recent attempts at Chancery Beform, and we 
showed that all plans of reform ranged themselves under one of 
the following heads: — I. Plans which go to the improvement 
of the Master's Office. IT. Plans which transfer the duties 
of the Master, either wholly or partially, to some other 
judicial power ; and w^e then briefly noticed what had been 
done under both of these heads. It is to be observed, that 
one of the suggestions under the former head, the abolishing 
the attendance in the public office, has been attended to.^ 
Since this period we have laid before our readers various 
reports, paper?, and articles on this subject, and have en- 

J 10& 11 Vict. c. D7. 
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deavoured (keeping up the same division) to give some 
materials for forming an opinion. The Report of the Equity- 
Committee of the Law Amendment Society, on the Master's 
Office (6 L. R. 308.) ; the Proposed Report on the extended 
reference (6L. R. 315.); the Report actually adopted on 
such reference (7 L. R. 55.) ; and the Report on the Manage- 
ment of Property intrusted to the Court of Chancery (8 L. 
R. 87.): these reports and papers all throw light on the 
important question, whether it be better to make the Chan- 
cery Judges act as Masters, or whether it be better in some 
cases to clothe the Masters with the authority of Judges. 
This question is now brought prominently forward by Mr. 
Farrer in his valuable pamphlet, more especially in con- 
nection with two of the reports to which we have alluded, 
that called the Proposed Report (6 L. R. 315.) and the 
Report actually adopted (7 L. R. 55.). There is no more 
important subject within the range of juridical controversy. 

Let us again briefly state the nature of the twx) proposi- 
tions. The one gives the Master in certain cases an original 
jurisdiction, allowing the parties to commence proceedings 
in the Master's Office under certain regulations. The other 
substitutes the Judge for the Master, leaving the staff and 
machinery of the Master untouched, but gives the Judge 
the same authority over and connection with them, as the 
Master now has. It would in no respect diminish any 
power or authority now enjoyed by the Master, " The Mas- 
ter," says Mr. Farrer, p. 127 n. " has larger powers of in- 
quisition than any other judicial officer. He can proceed 
upon affidavits, examination of witnesses by written inter- 
rogatories or VW& voce; he can examine parties to the 
record upon written interrogatories, and compel them to 
produce books, papers, &c. relating to the matters before 
him." These powers it is proposed, of course, to continue 
to the Judge-Master. Both plans resemble each other to 
a great extent. They assume, so far as they go, that one 
judicial person, properly assisted, is to have the direction and 
disposal of the matter brought before him, subject to appeal. 
The only difference is, that that person is to be in the one 
case a Master, and in the other a Judge. 
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But it is only to a certain portion of the bufiinesB of the 
Court of Chancery, which is considered to be of a more routme 
or sunple nature, that it is by some proposed to apply this 
process. In the more important business in which the great 
delay and difficulty exist, it is by them still considered 
desirable to continue the old division of labour ; and to use 
the words of Mr. Farrer, to allow " the Judge to make the 
decree containing all necessary orders and directions, and the 
Master to execute them." (Page 19.) 

In simple and routine matters, then, it would seem to be 
admitted by all to be better to employ only one person with 
a competent staff, but in more difficult matters some say two 
persons with distinct staffs, who shall not necessarily com- 
municate with each other, are better. 

The following matters might, in Mr. Farrer's opinion, be 
properly disposed of by the sole authority of the Master, an 
original jurisdiction being given to him for that purpose. 

" The general principle of the Courts, with reference to the 
Masters' Offices is, that the Master shall only make the inquiries, 
take the accounts, and execute the directions contained in their 
decrees and orders, and that no proceedings shall originate in the 
Master's Office. This principle, as appears from a former part of 
these observations, has been to a certain extent relaxed, but still 
it prevails, and is, in the opinion of many experienced persons, 
productive of unnecessary delay and expense. After a decree and 
reference to the Master it often becomes necessary or expedient 

'' To appoint a new guardian or guardians ; 

" To increase maintenance ; 

" To appoint a new receiver, consignee or manager ; 

" To appoint new trustees ; 

** To bring or defend actions ; 

" To repair farm and other houses, &c., or erect new buildings ; 

" To drain or make other permanent improvements ; 

" To cut down timber and thin plantations ; 

" To bore for, open, and work mines ; 

" To enter into contracts for purchase or sale of property ; 

" To make payments for the advancement in life of wards of 
the Court, by the purchase of commissions in the army, fitting 
out for the navy or sea service, providing apprentice fees, 
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" To approve marriages of wards of Court and proposals for 
settlemeat* 

" In all these and other cases, it is necessary to present a 
petition to the Court supported by affidavit, upon which the Court 
makes an order of reference to the Master, nearly always, as a 
matter of course ; the order is drawn up and left in the Master's 
Office, a warrant is taken out to obtain the Master*s directions as 
to proceeding on the order, the Master directs a state of facts sup- 
ported by evidence to be left, which being left, the Master pro- 
ceeds, and having allowed or disallowed the proposal, a report is 
made, and this goes before the Court for confirmation or by way 
of appeal. 

" Many, well acquainted with the practice of the Court, think 
that applications to the Court in such cases are unnecessary, and 
consequently without being of any benefit to the suitors are pro- 
ductive of needless delay and costs ; we agree in that opinion, and 
join with those who suggest, that in the above-mentioned and 
similar cases the proceedings should commence by leaving states 
of facts, proposals, &c., in the Master's Office, without a previous 
petition to and order of reference by the Court. If the Master 
should consider the state of facts and proposal proper, he would 
allow it, and make his report to the Court, stating his opinion, 
and submitting it to the Court ; if he should think the proposal 
improper, then he would disallow it. In either case any party 
might go to the Court if dissatisfied with the Master's decision. 
This would very rarely occur. This change would effect, un- 
doubtedly, some saving in time and a large saving in costs. If it 
be objected, that the Court ought in the first instance to judge of 
the propriety of the inquiry and proposal — that the Court is pro- 
perly jealous of any proceedings without its previous sanction and 
direction — the answer is, that this exercise of authority by the 
Court is unnecessary, that it is in fact frequently nominal and 
formal, and that this jealousy is now misplaced and inconsistent 
with the responsible duties which the Masters perform, and with 
the confidence which the Courts practically place in them.^ 

" There may also be cases in which the proceeding (there being 
no previous decree) might conmience in the Master's Office ; for 

* *< Tn some few instances, special orders have been made by the Court, giving 
leave to lay proposals In the first instance before the Master, such as proposals 
for cutting timber and bringing actions. In cases of commutation of tithes, a 
general order has been made under which the proceeding is directed to begin in 
the Master's Office without a previous petition to the Court — proposals for 
leases also commence at once before the Master." — Afr. Farrer'a note. 
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instance^ on petitions to appoint guardians and allow maintenance 
without suit — on inquiries, whether A. B. is an infant trustee or 
mortgagee — whether C. D. is a trustee or mortgagee within the 
meaning of the statute, &c., and whether he is within the jurisdic- 
tion ; in this class of cases the Courts make references, as almost 
of course, to the Masters, not to find and report facts only, but to 
report whether A. B. and C. D. are trustees within the meaning of 
the statutes. In their reports the Masters having stated the facts, 
necessarily, in obeying the order, certify their opinion upon the 
law. If the Master simply stated the facts without his finding, that 
is, his opinion upon the law, the report would be sent back to him 
with*an order to review, in other words, to report his opinion. 

" Again, an order might be made giving the Master leave, in 
all cases, to state special circumstances in his report ; he cannot 
do so now without leave of the Court given by the decree or 
order." (Pp.24— 27.) 

In the large and varied class of the business of the Court of 
Chancery here adverted to, Mr, Farrer thinks that an original 
jurisdiction might advantageously be given to the Master ; and 
it is to be observed, he not only specifies certain matters in 
which it should be thus conferred, but mentions generally, 
(p. 25.) " other cases," and " similar cases," (p. 26.) in which it 
might be given. In all these matters then we are agreed, that 
it is most to the advantage of the suitor to employ one person 
only, properly assisted, who shall have complete control 
over the matter before him, subject only to appeal. Nor 
can it be of any great importance whether this person is a 
Master or a Judge : 

« A saint in crape is twice a saint in lawn ; ** 

and a Judge must be taken to be better than a Master; but 
so far as judicial procedure goes, assuming that all Masters 
as well as all Judges are skilled and legally educated men 
that is not of vital importance. 

Admitting then that certain matters are best disposed of 
by one man, Mr, Farrer does not allow that this should be 
the universal practice of the Court, but thinks that in others 
the old division should be continued, - For this he gives the 
following reasons. 

"No Judge,'* he says, " however accomplished, acting as Master, 
could give such satisfaction as to prevent appeals. Consider a 
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report made by any one of the Judges of the Rolls and Vice- 
Ohancellors' Courts acting as Judge-Master. Would appeal be 
less likely from his findings or decisicuis, when embodied in a 
report^ than from the findings of a report made, say by the present 
senior or junior Master? It is obvious to every man acquainted 
with the feelings of litigants, that upon all arguable questions they 
will never be satisfied with less than one solemn argument in open 
Court, and judgment by one of the superior Judges. The conse- 
quence would be, that in those cases in which now the appeal is 
from the Master to one of the Judges of the Courts before men- 
tioned, the appeal would be from the Judge-Master to the Lord 
Chancellor." (P. 20.) 

Now we will assume (although we think it might reason- 
ably be disputed) that the same number of appeals would 
arise in the one case as the other; yet it has been shown in 
the Keport to which Mr. Farrer refers^ how small in number 
are the appeals from the Master at present, and as small of 
course would be the number of appeals from the Judge- 
Masters. But in the present arrangement of business, the 
great and just complaint is, that whether there is an appeal or 
not, two judicial persons are employed, with much additional 
attendant delay and expense, which might be avoided by 
employing only one such person. With respect to the 
" solemn argument in open Court, and judgment by one of 
the superior Judges," of which Mr. Farrer appears to think 
the plan would deprive the suitor, this was never intended ; 
it having always been proposed that the Judge should hear 
the cause in open Court, and then as Master work it out, 
assisted by the Master's staff. 

Entering into some of the details of the plan, Mr. Farrer 
questions that part of it which proposes that the sale of 
estates might be performed by an oflScer of inferior station to 
the Master. Mr. Farrer thinks that this would not be ad- 
visable (p. 21, n.), but, in the same page, admits that the sale 
of estates is now, in fact, made before the Master's chief 
clerk, having, it is true, the advantage of immediate com- 
munication with the Master himself; but then it is proposed 
to place the Judge in this respect in exactly the same position 

» See 7 L. R. 75. 
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as the Master. So with regard to receivers of infant estates, 
who, Mr. Farrer says, " pass their accounts before tho chief 
clerk, yet, where diflBculties upon items arise, he consults 
with the Master upon them or makes queries, and the parties 
attend the Master for his decision.*' (P. 22.) But all this 
could be done by the Judge. If it were considered advisable 
to continue this portion of the duties of the Court of Chan- 
cery, distributed through many ofBces, instead of being given 
to one, the Judge-Master would be as competent to attend 
to it and direct it as the present Master. 

Let us now turn to the evidence contained in the Keport 
on Fees, where we shall find some further information from 
com{)etent persons on the point of employing the Judge to 
dispose of the whole of any matter referred to him from 
beginning to end ; the advantages of which are well stated 
in some of the questions, more especially those of the present 
SoHcitor-General (the chairman of the committee), and Mr. 
Hume. Mr. Gregory, the eminent solicitor, is asked by Sir • 
J. Romilly whether the working out his own decrees by the 
Judge — 

" Would put an end to this inconvenience, that there would be 
no difficulty in understanding with what view the reference was 
directed ; at present considerable time is occupied by the Master 
in the parties trying to instil into his mind, the particular view 
which the Court had in directing the reference ? — Yes. 

" 1587. That would be avoided in the best possible manner, 
because the Court would know exactly what object it had in 
directing the reference ? — Certainly. 

" 1588. Would not it produce this advantage also, that the 
Court would, in a great many instances, decide matters which it 
now refers to the Master, when the Court has, in fact, before it 
the same evidence upon which the Master will have to decide? — / 
have no doubt of it. The practice, doubtless, arose originally 
from the great pressure upon the judges. 

" 1593. Chairman : Supposing all these things, which are now 
done by the Master alone, were directed to be done by a Judge in 
Chambers, do you think it would not be possible for him to do 
those parts of the business ? — The great majority of them, but not 
matters of account ; for instance, the business of passing vouchers, 
and such details as that. 
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" 1594, Vouchers are not passed before the Master, they are 
passed before his clerk? —They are supposed to be before the 
Master. 

" 1595. The suggestion made by the former question is not to 
put an end to the Master's clerks^ and all those offices which are 
done by them, but that they should be attached to the Judge of the 
Court instead of to the Master, and that the Judge of the Court 
should now do those duties of a judicial nature, which are per- 
formed by the Master ? — Certainly ; I think that would be a great 
improvement. 

" 1635. The question put to you by Mr. Hume was, * Do you 
think the Masters' office could be abolished altogether if additional 
judges were appointed, ^o, after hearing a suit in open Court, 
should proceed in Chambers to take account, as is now done by 
the Masters ?' — T have considered that question, and it seems to 
me to involve so great and fundamental a change in the whole 
constitution of the Court, that I think it beyond my means of 
forming a judgment to pronounce an opinion upon it. I think, 
however, that there are many alterations in that respect, that 
might be beneficially introduced ; for instance, the sepai'ation of 
those parts which you may term the judicial parts, and those 
which 1 should distinguish as the ministerial parts of the decree ; 
thus, wherever there was a question of fact as to which the 
evidence was or might be laid before the Court, or of law to be 
decided, / think that the Court might very well dispose of that, 
but if it was a question involving matters of account, I should say 
that that would be much better administered where it is. ^ 

" 1642. Would it also be an improvement if the business were 
continued and completed as far as it could be ? — Yes, I think it 
would." 

The same subject is thus continued, with another witness, 
Mr. Neate : — 

" 1698. Do you think that that mode, by which one individual 
would hear the cause ab initio to its determination, would not 
save time and expense? — From the very nature of the inquiries 
involved in a suit, it is impossible, in my opinion, for a Judge, 
whether a Master in Chancery (for I consider him a Judge) or 

' It should be borne in mind that when it is means by the chief clerk com- 
municating, if necessary, with the Master. The proposed plan would leave this 
matter where it is, only enabling the chief clerk to communicate with the Judge 
instead of the Master. 
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any other perBoD, to decide, except upon sufficient materials, and 
a suit involves a great number. 

*' 1699. What is there to prevent a Judge obtaining the same 
materials to enable him to decide as the Master does ? — Nothing, 
except that I should consider him no more than a Master. I 
apprehend that a Master now has very much the same power that 
you are suggesting should be given to a distinct set of Judges. 

*^ 1700. I am supposing a cause heard in Court. The practice 
now is that the Judge decides that certain portions of the suit are 
to be referred to the Master in Chancery, and after the Master in 
Chancery has decided upon them, the matter comes before the 
Judge, and then he decides the suit \ my question alluded to the 
propriety of his hearing the cause from the first, and making the 
same inquiries in his office as the Masters in Chancery now do ; 
and I ask you whether the person who hears the suit is not equally 
qualified, if he have the same assistance from clerks, to go from 
the Bench to his Chamber, and do that which is now done by the 
Master and his clerks? — I think that would not be a good division 
of labour. For the purposes of determining the great and leading 
principles of law in a suit, we require the highest talent that this 
countiy affi^rds ; I think that such talent would be misapplied if 
applied to the minor details of a cause. 

" 1701. You think then that a man of talent is not capable of 
^nastering minor details ? — Certainly, he is very capable of master- 
ing minor details ; but I think that his talent would be wasted 
upon those minor details. , 

" 1702. Can any talent he wasted if justice should be facilitated 
by that means^ and a cause brought to a more early determination^ 
and at less expense? — I think that the hearing of the cause would 
assist him veiy slightly in the inquiries which he would have 
afterwards to make through the assistance of his clerks, -and that 
the course proposed would neither prevent delay nor diminish the 
expense. 

" 1703. Then why bring it at all into the first court ; why not 
go to the Master at once, who might hear it, and decide it ? — The 
mode adopted now is, not to decide upon the question in the first 
instance^ but upon the frame of the pleadings, to direct certain in- 
quiries to the Master ; and when the Master has answered those 
inquiries, and arrived at those results, which are necessary to 
arrive at before the Court can know what questions it has to 
decide, it is then that the Court is called upon to decide the ques- 
tions which arise." 

VOL. IX. C 
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Mr. Neate has correctly stated the present practice^ but 
whether it be advisable to continue this practice is another 
question. At present the first hearing of a cause is admitted 
to be on imperfect materials — a sort oi feeler to see how the 
wind lies. Surely if delay and expense were the express 
object of the parties, no better or surer plan for incurring 
both could be devised. But can it be satisfactory to the 
Judge to decide on a case but half got up ? Let us see what 
Master Farrer says as to this : — 

** Amongst the important subjecta handled by * the Proposed 
Eeport,' there is one that is deserving of particular attention, 
namely, the compelling parties to prove their case by evidence at 
the hearinff. Perhaps * the Proposed Report ' applies this to too 
many cases, for instance, to proof of title ; but there is no doubt 
that many references to the Masters would be rendered unneces- 
sary if the parties adhered to the old rule of going fully into 
evidence before the hearing. In some cases, too, in which the 
evidence is only defective, the proceeding might be allowed to 
stand over for an affidavit or other evidence, by which the proof 
might be perfected, and the Court enabled to make orders without 
reference to the Master^ (P. 24.) 

The present system favours carelessness, to say nothing of 
intentional delay. If a proof of any kind fails at the hearing, 
it can be supplied before the Master ; and if not there at one 
time, it may be produced at another.^ But if the parties 
suffered as at common law for want of producing the proper 
evidence at the proper time, say at the first hearing, if it 
were shown to be practicable to produce it, there would be 
an end of the present slovenly practice, of which Mr. Neate 
appears to approve. If the whole of a suit were confided to 

' <* Indeed/' says Mr. Farrer, " it has become a common practice to leave a 
state of facts in the office without evidence, and then to attend for the purpose 
of obtaining (as it is expressed) the Master's view or opinion of the evidence he 
will require. The Master might (perhaps ought to) refuse to proceed, and tell 
the parties, < It is your duty to make your case perfect ; my duty is to decide 
upon your case when so perfected ; it is not my duty to advise you upon evi- 
dence.* The parties say they are quite aware of that; but the Master's general 
view would be a great accommodation to them ; probably save time and ex- 
pense. The Master gives way under protest that if, when the case comes before 
him, he should require further evidence, it must not be si^id that they had folr 
lowed his opinions: thus the Master becomes a party to < instructing the case.' " 
(P. 15.) 
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one man it would be obvloiifily his interest to decide as much, 
not as little as possible, in the first instance ; and to insist 
that the evidence and materials for doing this should be as 
perfect as possible at the first hearing. If this were done, 
we believe that, in very manj causes, the first hearing would 
be also the last ; and, to use Mr. Farrer^s words, the Court 
would be '' enabled to make orders without referring to the 
Master." " Reform of the loose manner of pleading and 
giving evidence lies at the root of any real improvement in 
the Master's Office." (P. 17.) This is Mr. Farrer's very 
forcible conclusion. 

We now come to what we consider the most important por- 
tion of the evidence on this point. We have hitherto had the 
opinions and suggestions of an eminent judicial person, and of 
eminent barristers and solicitors, on this interesting question. 
We shall now give that of an eminent Equity Judge, who 
not only thinks the plan worthy of trial, but is himself 
willing to begin the experiment : we allude to the evidence 
of Lord Langdale, to other portions of which, almost of equal 
value, we have recently had occasion to advert. 

^' 1485. Has your Lordship considered whether any change 
could be made in the Master's Office, either by reducing the num- 
ber of Masters altogether and appointing one or two, or whatever 
number of Judges additional, to sit and hear any case brought 
before them, and then proceed afterwards, off the Bench, to do the 
duties which now devolve on the Masters of Chancery ? — I do 
not think it is impossible ; but the arrangement of the Master's 
Office is, I conceive, one of the most difficult subjects to be treated. 
It has very often occurred to me that several different reforms 
might be effected, and it may be that something of the sort sug- 
gested might be useful. I am not sure that there are not more 
Masters than are needed, but I am not fully prepared to recom- 
mend a considerable reduction. / incline to think that a Judge 
sitting out of Courts and without the attendance of counsel, might 
do several things which would prevent a good deal of expense in 
the Mastcf^s Office; and as far as I am concerned, I have been 
and am perfectly ready to make the experiment,^ 

' It would seem that his Lordship would have power to do this of his own 
authority, for what the officer of the Court may do the Judge may do. See 
Collins V. Aron, 4 Bingh. N. C. 233. 235. ; nor would there be, in fact, any 
great departure from the present practice, for the Court frequently will, to 

c 2 
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" 1486. At present, is it not the practice of the Jadge after 
bearing a cause to refer it to a Master in Chancery ? — Yes. 

<' 1487. Is not the Master obliged to lose a portion of time to 
become acquainted with the case, and does not that tend to pro- 
long the examination more than is required ? — It must be so to 
some extent I do not know how you can avoid it. In old time, 
perhaps, some Masters were always in Court when the Chancellor 
was in Court, heard the causes, and obtained all the knowledge 
that could be obtained by sittings there with the Judge ; and at 
the end of the day those cases upon which it became necessary to 
make further inquiries, went to the Master who had heard the 
case in Court ; in that way he might have become acquainted 
with the subjeiit ; but if so, it was by sitting and employing his 
time in Court ; and I suppose that he must have occupied more 
time in that way than he does now in looking over the decree, 
and considering what is to be done upon it. It may, perhaps, be 
truly said that the Master is placed at a greater distance from the 
Court, and with less convenient access to the Judge than is expe- 
dient : to communicate on the subject of references only by re- 
ports, is a very expensive and dilatory mode, and I should be glad 
if some easier method could be provided in cases which might 
safely admit of it. 

"1491. Does not your Lordsliip consider it, looking to the 
magnitude of business done in the Master's Office, one of the most 
important points to be attended to without delay ? — I do." 

We have now only one word to add on this part of the 
subject. With the least possible delay this plan should be 
tried. Let Lord Langdale's offer be accepted *, or create a 
Judge for the purpose. Take any of the Masters who may be 
thought the best qualified — say those named by Mr. Farrer, 
the present senior or junior Master. Surely there is enough 
evidence in favour of the plan to render a fair trial a proper 
experiment. The present procedure may remain in other 
respects unaltered. Let the new system of procedure be 
tried together with the old ; abolish nothmg until the new 
plan has been proved for a sufficient period. But surely it is 
no unreasonable demand that the suitors of the Court of 
Chancery should have the option of trying a mode of procedure 

mve expense, perform the work of a master, as perusing a conveyance. See 
S Railway Cases, 135. 

* The Inte Master Lynches staff are yet to be had, as we presume. See 10 & 
1 1 Vict. cc. 60. 8. 3. and 97. s. 7. 
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which so many competent persons think would be the only 
satisfactory remedy for their grievances. 

It is proper to observe that by the stat. 1 1 & 12 Vict. c. 45. 
the legislature has made an important step, to some extent at 
all events, in the right direction. By this act, on \)xq petition to 
the Lord Chancellor or the Master of the Bolls of any member 
or other person liable to contribute to the debts or losses of 
an insolvent joint-stock company, the Court may make an, 
order for dissolving and winding up the affairs of a company ; 
and refer it by such order to one of the Masters for this 
purpose : not only are bills and answers dispensed with, but 
all persons interested in the suit are represented in the first 
instance by an official manager : and the Master is to have 
full power and control over the matter, subject to appeal.^ 

We believe that the plan to which we have called attention 
is the most fitting for the disposal of the business of the 
Court of Chancery ; but, in connection with it, other sugges^ 
tions have been made which are not at all incompatible with 
its adoption. 

Mr. Koundell Palmer (1677.) asks Mr. Gregory a question 
which involves an extensive change in procedure, which has 
been already before our readers.* 

" 1677. Has it ever occurred to you to consider whether a 
general power might not usefully be given to entertain any class 
of suit at the option of the suitor, by petition in the £i;-st instance? 
— I think that would be extremely useful. 

^^ 1678. In all cases in which parties were willing to have a 
question tried^ so that it would be a very great saving of time and 
expense ? — Certainly. 

" 1679. And probably the most economical and extensive reform 
that could be introduced into the Court ? — I know of no one that 
would go so radically to meet the difficulty at present." 

Mr. S. Wortley makes another suggestion : — 

" 1680. As to the Master's Office, and with regard to the de- 
iiciency in the numbei*s required, has it ever been considered 

' A bill was also introduced by the GoYemment at the e\om of last session 
making some alteration in the Chancery offices ; but as it was almost imme- 
diately withdrawn, we need not further allude to it, 

* See voL viii. p. 406. 

c 3 
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wbedier thai ofiee eaaU not be made mTiildhle as aa ai1iitnli<m 
eovrty to fome extent ; to give the parties die optian of attending 
on tbe MJaata^ the artntrator, to settle the whole canse between 
ihemf without being put to the expense of a private arbitration ? ^ 
— ' I am not aware that that has evex ^iteied into ocMisideration ; I 
think it might reiy easOj be made usefoL 

^ 16SL For instance;, I mean in a case of a complicated natmie, 
involving hearj aeeoonts referred to the Master, if the parties 
agreed to convert him into an arbitrator to settle all matters in 
difference between them ? — Yes ; and make it eqnal to a judicial 
determination. 

^ 1683. And at the same time it should be the dutj of the 
Master to undertake the arbitration without anj additional remu- 
neration ? — Yes,*' 

Inquiry^ we rejoice to find, is at last taking the right 
direction. How can the suitor be benefited ? how can the 
road to justice be made easier and safer? These are the 
questions to which we are now endeavouring to obtain a 
satisfactory answer : and what is, perhaps, still better, the 
profession are beginning to find out that in endeavouring to 
aolvo them, they are but promoting then: true interests. 



ART. 11. — INTERNATIONAL LAW. 
No. I. 

It is rather singular that the English people, or that portion 
of the population who have been legislators, or who have 
practised the art or cultivated the science of law, while they 
made truly great and successful exertions for the establish-' 
ment and improvement of their internal institutions, their 

' This duty ho perfornis already to a certain extent. Mr. Farrer says, ** He 
(the Maator) is a 7No<t arbitrator or referee. When it is thought advisable to 
compromise a cause to which infimts and married women are parties, and terms 
of oorapromiie have been agreed upon by all parties competent to bind them- 
aelvea, it is referred to the Master to report whether the compromise is fiiir and 
prtipcr, and for the beneBt of the parties, not «tta JHris^ and whether the same, 
with any and what variations, should be adopted,** ( OUtrvothna^ &c, p. 1 1 . ) 
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pablic or oonatitutional law^ and their private ciyil^ and 
criniinal law for the administration of justice among indi- 
yidnalB^ should comparativelj have paid so little attention to 
the Law of Nations, or what has been recently denominated 
International Law, embracing the external juridical relations, 
the reciprocal legal rights and obligations of separate inde- 
pendent states. 

In their public or constitutional law, the English people 
appear to have hitherto excelled all the other nations of modem 
Europe; and are justly entitled to be proud, especially in 
the present times, of their constitution, which, whether it be 
termed a limited monarchy or an aristocratic republic, exhibits 
a system of regulated liberty, reared on a popular basis, and 
firm in the steady attachment of the great body of the people ; 
and, though defective in many respects, as all human institu-* 
tions have been, and seem destined to be, yet possessing in 
itself the means of correcting abuses, and of ^elf-improvement. 

Whether the English people have been equally successful 
in the formation of their criminal and private civil law, is 
perhaps a more doubtful question. Some eminently learned 
and able foreigners, who on other occasions have shown their 
impartiality and discernment, have remarked that England is 
** fifere de ses vieilles coutumes, et d^daigneuse de toute forme 
ctrangere ; " and with regard to English lawyers, that " la loi 
n'est pour eux, qu'une profession." But without stopping 
here to inquire, whether there be any truth in such remarks, 
the great attention paid by the English people to their internal 
criminal law, and private civil jurisprudence, is sufficiently 
apparent from the voluminous statutes enacted from time to 
time by the legislature, and from the gradual formation of 
their now very extensive and complicated systems of common 
law and equity ; in the construction of which the English 
Judges and lawyers adopted a different, and perhaps more 
independent course, than that pursued by the Continental 
nations, and rejecting, from an early period, (shall we say 
from the fifteenth century ?) the aid of Boman experience, as 
exhibited in the remains of the works of the unquestionably 
great lawyers of that wonderful people, resolved of them- 
selves to evolve and deduce from the juridical experience of 

c 4 
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the nation itaelf, the rules and principlea of its intenud juris* 
prudence* 

To the devotion of such high tale&ta and acnte discern 
ment, and of so much learning and industry to the formation, 
not merely of the constitutional law^ but also of the systems 
of common law and equity^ the omis^on and n^lect of the 
English lawyers to cultivate international law, as a science, 
(as we shall see more fully in the sequel), forms a striking 
contrast. It does not appear that any systematic course of 
preparatory education was ever either provided by the state, 
or even required by Government, for the individuals who 
were to be employed to carry on the international and 
diplomatic agency and business of the English or British 
people. And to these causes, perhaps, are to be attributed, 
as consequences, the fact of England having had so few able 
negotiators, and the trite, though perhaps too true, observa-^ 
tion, that Britain has frequently lost by the pen, what she 
had gained by the sword ; or lost, by her unskilful negotiation, 
advantages which she had fairly and honourably acquired in 
the course of her zealous exertions for the maintenance of the 
independence of nations, and in virtue of her military and 
naval skill and prowess; thus exhibiting an example of proud 
disinterestedness, not called for even as a moral or ethical 
duty, and not perhaps consistent with practical Mrisdom, or 
the general interests of mankind.^ 

In these circumstances it may not, perhaps, be unaccept- 
able to a portion of our readers, that we should occasionally, 
in a few successive articles, take a cursory view of inter- 
national law generally, — noticing the mode of its cultivation^ 
tracing its origin and development, and endeavouring to 
ascertain its basis and fundamental principles, contemplating 
it in its two great component parts — common consuetudinary 
law, and conventional law, marking their characteristic and 
distinctive attributes. In these discussions we shall, of course, 
reject all legal fictions — all suppositions of social contracts^ 
which never did, nor perhaps could, take place, and other 

> What sacrifices were uselessly made by Great Britain at the General Peace 
of 1815; such as the cession of Java to the Dutch ! 
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9ucb hypothetical theories ; and we shall endeavour to pro-> 
eeed solely upon observation and experience, adhering to that 
mode of inductive reasoning, which has been so successfully 
employed in the material sciences, such as mechanics, astro- 
nomy, and chemistry. Some time ago^ we devoted a few 
articles to what has lately been denominated Private Inter- 
national Law — the law of nations in their private or individual 
intercourse — stating our objections to the views entertained 
by many of the writers on the Conflictus Legum, and sug- 
gesting views, which we deemed more correct. What is now 
proposed, is to contemplate generally the reciprocal rights 
and obligations of nations, in their collective or corporate 
capacity, and in their more public intercourse, forming what 
has been called by the French, " Droit Public Extemc." 

I. Of the Cultivation of International Law generally. 

The earliest attempts, in modem times, to discuss scienti^ 
fically the Law of Nature and Nations, appear to have been 
made towards the close of what are called the Middle Ages, 
and are to be found in the writings of certain Italian and 
Spanish theologians, such as Yasquez and Suarez. But for 
an account of these authors, which is now merely a matter of 
curiosity, and for an interesting view of the leading causes* 
which concurred in modifying and improving the Law of 
Nations in Modem Europe, we may refer the English reader 
to Mr. Plumer Ward's " History of the Law of Nations 
prior to the Age of Grotius," published in 1796.^ 



1 See 4 L. R. SIS., G L. R. 56. 

' Of this accomplished author a recent writer on International Law remarks, 
" While it certainly is not to be regretted, that Mr. Ward should, in the more 
advanced period of his life, have devoted his leisure to that lighter species of 
literature in which lie has so delighted the more polished circles of English 
society, the student of International Law may be permitted to wish, that he had 
also found leisure to render more perfect his juvenile historical work ; and that, 
instead of only coming forward, no doubt most opportunely, with detached 
essays, in vindication of the just claims of his country, on occasions when they 
were assailed, he had erected a more complete and permanent monument to his 
own fame, by presenting the world with a scientifically digested book of Inter- 
national Law, in both peace and war." 
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Of Grotius, the celebrated Father of the Law of Nations, 
as he is usually called. It would here be superfluous to say 
anything, after the able and full discussion of the merits of 
that illustrious man, and of the influence his writings had 
upon the literature of Modem Europe, with which Mr. 
Hallam, some years ago, favoured the British public 

Pufendorff*, it is well known, followed Grotius ; and his 
writings also had great influence on the age in which he lived. 
But they did not tend much to promote the advancement of 
the Law of Nations, to which he denied the rank of a sepa- 
rate science ; including it, in a vague and indefinite manner, 
under the general morality, or ethics, of individuals and 
nations. This erroneous view was corrected by Kachel in 
the 17th century ; but Christian Thomasius having adopted 
the view of Pufendorff, by his talents and learning rendered 
it triumphant for a time in Germany ; and it was not till the 
18th century, that a more precise and correct notion of Inter- 
national Law came to be generally entertained. 

Leibnitz, among the multifarious labours of his compre- 
hensive genius, besides suggesting the great advantage of pre- 
serving a record, and of making collections, from time to time, 
of the Treaties concluded between the different European 
nations, and of other state or diplomatic documents, and 
setting an example in the compilation of his " Codex Juris 
Gentium Diplomaticus," gave, in his preface to that work, a 
very distinct exposition of the basis of what he termed " Jus 
Feciale inter Gentes." His follower, however, if not pupil. 
Baron von Wolff, although distinguished for his vast learning 
and his methodical and voluminous treatment of the Law of 
Nature and Nations, was not happy in his mode of prose- 
cuting and developing the enlarged and philosophical views 
of Leibnitz. But, availing himself of the learned labours of 
Wolff, Vattel soon afterwards reduced them in bulk, moulded 
them into a neater and more popular shape, made some prac- 
tical additions, and thereby attained a degree of celebrity 
equal to, if not greater than, his merits. 

In his work, entitled " Le Droit des Gens," Vattel has 
introduced a good deal of what appears to be rather extra- 
neous matter; namely, treatises on the Internal Public and 
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PnTaie Law of States^ as well as on Intemational Law* pro- 
perly so called^ or, as the French now term it, *' Droit Public 
Exteme." And how his celebrity should have been so much 
greater than that of Wolff, in Britain as well as on the Con- 
tinent, it is not easy to see; except from Yattel haying 
endeavoured to clothe the doctrines in a lighter, more agree- 
able, and attractive dress ; and from the subject not having 
been previously much attended to in England. But from 
whatever cause, such was the fact. The work was lauded by 
several eminent statesmen in parliament; was translated into 
English ; and seems, in Britain, for upwards of half a century, 
to have been held and appealed to as the standard more 
modem work on the Law of Nations. 

With regard, again, to the internal cultivation of the Law 
of Nations in Britain, England, although not entitled to 
daim him as a native, might boast of the great learning and, 
for his age, acute and extended views of the Italian, Alber- 
icus Gentilis, inasmuch as he was Professor of the Law of 
Nations in the University of Oxford, and apparently an emi- 
nent practical lawyer in matters of maritime right, as well as 
a distinguished theoretical intemational jurist. 

It is, perhaps, to be regretted that Selden devoted his 
great learning and talents to the support of some extravagant 
claims in behalf of England, to the exclusive dominion of 
certain adjacent seas — such extravagant claims as Venice, 
Genoa, Spain, Portugal, and Holland, had previously urged. 
For it does not appear that any such exclusive claims were 
ever practically exacted, or attempted to be enforced by 
England. And the argument maintained by Selden in sup- 
port of such claims, whether in order to please a despotically 
inclined monarch or not, has all along afforded, and even very 
lately, an opportunity and excuse for foreign jurists to declaim 
against what they call the unjust maritime pretensions of this 
Country.* 

Indeed, so far as regards Intemational Law, England has 
much less reason to be proud of Selden than of Dr. Richard 
Zouch (Zouchaeus), who, about the middle of the 17 th cen- 

* Rayncyai, «« De la Liberie des Mere,*' 181 1, vol. i. 
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tury, was Proftssor of Law at Oxford, and afterwards Judge 
oi thq High Court of Admiralty ; but to whose reputation, 
as an author, justice does not appear to have been done in his 
own country, at all corresponding to his merits ; and with 
him ended, for the 17th century, the cultivation in England 
of International Law ; with the exception of the memorials 
and opinions of Sir Leoline Jenkins, in the reign of 
Charles II., chiefly on the maritime department of Inter-! 
national Law. For the excellent work of MoUoy, in 1682, 
treats almost solely of the Private Law of Maritime 
Commerce. 

In the 18th century, with the exception of the admirable 
answers by Sir Dudley Ryder and Mr. Solicitor-General 
Murray, afterwards Lord Mansfield, to the Prussian Ma- 
nifesto relative, to Maritime Prize Law, no work appeared 
on the Law of Nations generally, till the publication, about 
the middle of last century, by Dr. Rutherforth of Oxford, of 
his lectures, or commentaries on the work of Grotius de 
Jure Belli. And during the remainder of the 18th cen- 
tury, no work appeared on the science generally of Inter- 
national Law. For the excellent pamphlet of JenkinsoA 
(Lord Liverpool), and the admirable judgments of Sir William 
Scott (Lord Stowell), as reported by Sir Christopher Robinson 
and other learned jurists, related almost entirely to the law 
of maritime captures as prize; while the truly excellent 
work of Abbot (Lord Tenterden), like the work of MoUoy 
about a century before, embraces solely the private law of 
maritime commerce. 

Although a learned and sensible work, the lectures of 
Dr. Rutherforth do not appear to have exercised much in-* 
fluence on the national mind of England, and seem to have 
been very much superseded by the translated work of Vattel, 
which, as formerly mentioned, still continues to be referred 
to in this country, as a standard International Law authority 
of the first order. 

To return to the Continent : some time after the publica- 
tion of the work of Vattel, the mode of cultivating Inter- 
national Law appears to have undergone a considerable change 
in Germany. The example which Leibnitz had exhibited 
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in the compilation of his CoSex Diplomaticus, had -been 
followed ; and various voluminous collections of Treaties and 
other State papers had been printed not merelj in Germany, 
but chiefly in Holland, and also in England ; such as tho 
collections of Dumont, Bousset, Kymer, and others. In 
these collections, the chronological order was followed, with- 
out much attempt at a more methodical or systematic ar- 
rangement ; until it seems to have occurred to the ingenious 
Abb6 de Mably, that a "Droit Public de TEurope'' might 
be " fonde sur les Traites." 

About this time also, the less ingenious, but more indus- 
trious and learned German writers, Meister, Moser, and 
others, found it a more easy task to collect and arrange me- 
thodically the various stipulations and other provisions, which 
had usually occurred in the multitude of treaties concluded 
between the different European nations in the course of the 
two preceding centuries, than to evolve, unfold, or develop 
scientifically in detail, the fundamental principles of Inter- 
national Law. The liberality of the British King George IL 
to his native hereditary dominions, enabled the University 
of Gottingen, which he had founded, to accumulate a most 
extensive and valuable library. And availing himself of this 
resource, the very learned and indefatigably industrious G. F* 
Von Martelis, beside his " Traits des Prises," his " Cours Di- 
plomatique," and his collection of Treaties from 1761 to the 
present times — published in Latin in 1784, republished in a 
more complete form in French in 1789 and 1801, and finally 
published in 1821 a third edition of his work, entitled, 
" Precis du Droit des Gens Moderne de TEurope, fond6 but 
les Traites et I'Usage." 

In this way, certainly, the Law of Nations was advanced 
and improved, inasmuch as it was thereby rendered more 
practical, by the methodical arrangement of the usual sti- 
pulations in treaties, which, of course, while they lasted, 
independent states were bound to observe as special bargains, 
and to consult and be guided by in the first instance. But 
while this, no doubt useful, labour was going forward, the 
cultivation of International Law as a science, — the investiga- 
tion of the reciprocal rights and obligations of nations, which 
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exist independently of special compact, — was neglected. 
This error or defect was perceived, admitted, and attempted 
to be corrected by the able Baron von Ompteda, in his both 
learned and scientific work entitled '^ Literatur des Ge- 
sammten sowhol Naturlichen, als Poaitiven, Yolkerrechts;" 
or, ^' Literature of the United Law of Nations, Natural, as 
well as Positive or Established.*' These views of von Ompteda 
were quite consistent with the truly philosophic views of 
Leibnitz. But the views of Meister and Moser, as well as 
those of Mably, Martens, and Kliiber, appear to have been 
either narrow and unscientific, or fanciful and unfounded. 
According to the views of the two former, and their followers. 
International Law no longer deserved the appellation of a 
.science; but was degraded and reduced to the methodical 
arrangement of the point^s embraced in the stipulations and 
provisions that had been usually inserted in the treaties, which 
had been concluded between the different European nations 
for two or three centuries past. ** Moser," (says the Prus* 
sian Privy Coimcillor and lawyer, M. Schmalz,) " has ne- 
glected the philosophical exposition of historical fact, and 
the discovery or development of general principles, which 
might at once satisfy reason, and the views and practice of 
common life.** But Mably, and particularly Martens and 
Kliiber, appear to have been aware, this objection was too 
well founded. And, therefore, continuing the form or shape 
of the science, as it had been fashioned by Grotius, Bache], 
Wolff and Vattel, exhibiting the state of general or common 
consuetudinary International Law, as it existed independent 
of negotiation, special bargain, or treaty, they confusedly 
mixed it up with particular or conventional International 
Law, resting solely on treaties; and by the introduction of 
what they called the principle of analogy, endeavoured to 
form an imaginary inferential theory or system, suited to 
particular national views and interests. 

That the particular, or conventional, law of nations, 
founded on treaties, is, in many respects, highly useful, and 
has an existence as real, and a force as binding or obligatory, 
Tis the general or common consuetudinary law of nations, 
which exists without treaties, there can be no doubt. But 
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the operation and legal effect of these treaties are confined to 
the contracting parties; thej are to be liberally interpreted, 
but according to the legal construction of the terms employed; 
and they are limited in point of duration, so far as regards 
the future, by the lapse of the specified period, by the com* 
plete Ailfilment of the stipulated engagements, or by the oc- 
currence of events by which they are legally extinguished, 
and cease to be obligatory, unless expressly renewed. They 
are, no doubt, to be consulted by the diplomatist in the first 
place, and complied with by the state or government ; but 
simply because they are special bai^ains, creating particular 
rights, or imposing particular obligations, which would not 
otherwise exist at Common Law, or to the same effect ; just as 
contracts or bargains between individuals in private life are 
usually entered into ; not to alter the Common Law, but to 
create rights and obligations which would not otherwise have 
any existence. But not content with this priority in point 
of authority, consultation, and execution, thus conceded or 
justly belonging to conventional International Law, or to trea- 
ties, as special bargains, some of the recent German jurists, 
as Martens and Eluber, and also the Anglo-American lawyer. 
Dr. Wheaton, apparently endeavour, by the introduction of 
their principle of Analogy, as tiiey call it, to found upon, or 
extract from, treaties, a kind of General (not particular) 
Conventional law, creating rights and obligations, in favour 
of some nations and adverse to others, beyond the contracting 
parties, and beyond the existence and limits of these treaties, 
either in extent or duration. 

To this subject we shall revert in the course of our observa- 
tions. In the mean time we shall merely notice shortly the 
still later foreign writers, on International Law, than those 
before mentioned. 

After the death of M. G. F. Martens, a still farther edition 
of his work appears to have been procured at Paris, in 1831, 
by M. Pinheiro-Ferreira, the Portuguese ex-Minister for 
Foreign Affiiirs, in order that he might subjoin to the work 
of Martens his own notes, or commentaries, which are written 
in, certainly, an unnecessarily caustic and unhandsome style ; 
but are frequently acute, and point out errors, into which 
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M. Mfliieiui bad dearly Mien. H^L PinheircHFeiTeira had 
previously published, in 18^, his ^ Conn de Droit Public 
Interne et Exteme," — a work of oonfiiderable merit. 

In 1839, Mr. Oke Manning, junior, published his respect- 
able work, entitled '^ Commentaries on the Law of Nations." 

In 1844 and 1845, Mr. Beddie, a Scotch lawyer, published 
a work, in two vols. 8vo., entitled ^' Besearches, Historical 
and Critical, in Maritime International Law." 

In 1845, ML Th. Ortolan, who appears to be a protege of 
M. Dupin, publbhed an interesting work,' entitled, '^ Begles 
Internationales de la Mer;" some of the general doctrines of 
which we may have occasion to examine. 

The Anglo-American lawyer. Dr. Wheaton, has this year 
published, at Leipsic and Paris, another edition, revised and 
enlarged, of his valuable work, entitled, ^* Elements of Inter- 
national Law," in the French language. 

In 1845, M. Oppenheim, of Heidelberg, published a ** Sys- 
tem des Volkerrechts," embracing private, as well as public, 
International Law, — a short popular work, addressed by the 
author to the public, yet of some pretensions, as systematic, 
nnd written avowedly more for jurists and students, than for 
diplomatists. 

But of all the recent foreign writers on International Law, 
whether German, French, or Portuguese, the most correct, 
concise, truthful, and impartial, is Professor Heffter, of the 
University of Berlin, in his treatise, entitled " Das Euro* 
paische Volkerrecht der Gegenwart,"—- the European Law of 
Nations in its present state ; which treatise he had under- 
taken to compose, jointly with the celebrated M. Gans, but 
of which, in consequence of the premature death of that dis- 
tinguished author, he had to write the whole, and which he 
completed and published so recently as 1844. 

We shall now proceed to trace the origin or sources and 
development of International Law a to endeavour to ascertain 
its basis or fundamental principles ; and ultimately to con- 
template its great component parts, and mark their distinctive 
oharacters. 
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11. On the Nature, Sources, and Development of International 

Laio. 

In prosecuting our inquiries in International Lawj we do 
not embrace the rules of general morality or ethics, by which 
the conduct of mankind, whether as individuals or as nations, 
may or ought to be governed. We confine our investigation 
entirely to the rules of coercive or compulsory justice, — to the 
juridical or legal relations of nations, — to those rules for the 
conduct of nations to each other, of which the observance 
may, in consistency with the principles of justice, reciprocity, 
and general expediency, be compelled by physical force. 

Some ingenious and acute continental, particularly German, 
philosophers and lawyers, however, dispute the distinction here 
made, and deny the existence of any law of nations properly 
so called, that is, coercive or compulsory law, or of any thing 
more than the morality or ethics of nations ; because separate 
independent nations have no superior on earth to whom they 
are responsible or amenable; because they acknowledge no 
supreme legislative power, and have, in relation to each 
other, no Gesetzgebung, no legislative enactments, and no 
guarantee, or means of enforcing such enactments. But the 
conclusion here deduced does not appear to us, by any 
means, to follow from the premises. It is quite true that, 
according to the arrangement which the omnipotent and all- 
wise Creator has established on this earth, separate and in- 
dependent states, or men congregated into communities, living 
in civil society, under a government, and occupying a definite 
territory, have no superior on this globe, are not subject to 
any supreme power, legislative, or executive and administrar 
tive, and do not externally possess over, or in relation to 
each other, those sanctions, guarantees, or means of enforce- 
ment, which internally the united power of the great majority 
of the nation or community, the state or government, possesses 
over its citizens, or subjects. But it is equally true that, by 
the arrangement which He has made in this physical ma- 
terial, and physical mental world, the omnipotent and all-wise 
Creator has established certain laws, most of which men 
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must obey, many of which they may transgress, but not with 
impunity, and to which laws generally, Iheir welfare, even in 
the present life, requires them to conform, in the exercise of 
the delegated power conferred on them. Mankind, considered 
in their collective capacity as nations, communities or states, 
as well as in their individual capacity, are manifestly capable 
of rights, which they are entitled to enforce, and susceptible 
of obligations which they are bound to perform or fulfil. 
Nor are these national rights and obligations left entirely 
without the means of compulsory enforcement ; with regard 
to these means, sometimes denominated, though not very 
correctly, guarantees, or sanctions, there is, no doubt, a con- 
siderable difference, between external or international law, 
rind the internal public or constitutional law, and the internal 
private jurisprudence of states. The guarantees or sanctions 
of international law are more slender, more feeble, than 
those of public or constitutional law, and much more in- 
secure than those of internal private law. But this dif- 
ference does not affect or alter the essence or nature of the 
right, or law. It is, in a great measure, the consequence of 
the less advanced state of the cultivation of the juridical 
relations of nations, which might obviously be greatly pro- 
moted by the establishment of proper and improved tribunals 
or courts of international law, judiciously constructed, and 
•wisely and impartially directed or conducted, in a similar 
•way to that, in which internally, in states, the common con- 
suetudinary law is improved and matured. The want of 
^Buch more powerful guarantees or sanctions, as belong to 
internal private civil law, or to the internal criminal law of 
states, does not at all take from the fundamental rules of 
-international law their character of judicial or legal principles* 
'And beside war, the last to be resorted to, of the means of 
enforcing it, the law of nations, like the internal civil and 
criminal law of states, has sanctions or guarantees, partly in 
the reciprocal interests and in the reciprocal fears of states 
"and governments, partly in the political alliances of the 
weaker with the more powerful nations, or in the maintenance 
of national independence, through the balance of power. 
Further, in prosecuting our inquiries into the Law of 
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Nations^ thus limited and defined, we do not assume^ or 
proceed upon, any fictitious data, or any imaginary compact 
among all nations, or, at least, all civilised nations, which 
never existed, and perhaps could not exist, or upon any 
supposed antecedent state of nature, whether of war or of 
peace, such as the hypotheses of Hobbes and Bousseau. We 
endeavour to ascertain International Law, only so far as it 
can be ascertdned by observation and experience; by ob- 
servation of the existing nations of the present age, and by 
contemplation of the nations which have existed in past ages, 
as represented in the authentic records of history. We do 
not aim &t any other mode of investigation, than whait has 
been attended with so great success, in the external physical 
material world, in the cultivation of what have been termed 
the inductive sciences. We do not pretend, by abstraction 
and new combinations of ideas, or any other merely intellec- 
tual operation, to ascertain all the juridical or legal relations 
which may possibly exist among nations, in regard to each 
other. We are content with endeavouring to ascertain those 
juridical or legal relations — those mutual rights and obliga- 
tions — which have been almost intuitively perceived or appre- 
hended, or logically deduced from premises thus founded on 
fact, and which have been recognised by civilised nations in 
their actual practice. Our object, in short, is the more 
accurately ascertainment of that international law which the 
later German jurists, and after them the French, have de- 
nominated positif, as different from what was previously 
called natural ; the appellation positif, apparently correspond* 
ing to our English appellation established, in other words 
recognised and acted upon, by nations in their intercourse 
with each other. 

But while we thus do not expound International Law, as 
founded on any universal or general simultaneous compact 
or agreement among all nations, or all civilised nations, and 
do not engage in a vain search for such a compact, we enter- 
tain no doubt of the existence of such a law as before de- 
scribed, as binding upon nations, as flowing from other 
sources, beside general or particular national consent or con- 
vention, and as having been, to a considerable extent, re- 
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cognised in practice, and established among the civilised 
nations of Europe ; and those who hare emanated from them, 
and now occupy the American or other continents. Indeed, 
we cannot contemplate the physical material and the physical 
mental world, which this earth and its inhabitants exhibit, 
without clearly discovering, that there are sources of right 
and obligation, anterior and superior to any which human 
consent or human law can create. 

Sources of International Law. 

Like the internal common private law of states, the exter- 
nal common law of nations. It is manifest, must ultimately rest 
upon and be conformable to the laws which the omnipotent 
and all-wise Creator has established for the regulation of this 
portion of the universe, which constitutes to mankind what 
we call the physical and moral, or, more correctly, perhaps, 
the material and mental world, in which they are placed. 
And if, guided by observation and experience, we pass from 
the contemplation of individuals, living together in civil 
society, to the contemplation of such individuals, so associated 
and congregated, as constituting so many separate communi- 
ties or states, we find, that among the latter also, as among 
the former, certain juridical or legal relations exist, or arise, 
in certain circumstances, anterior to, and independent of, any 
exercise of the national will ; either internally in legislative 
enactment and executive administration, or externally in acts 
either unilateral, without any joint consent, or bilateral, in- 
volving the consent of others, such as conventions or treaties. 
And many, if not most, of these juridical or legal relations, 
and the concomitant or consequent rights and obligations, are 
simple and obvious, and are almost intuitively perceived or 
apprehended, and almost instinctively felt, by the ordinary 
population generally of whom states are composed. They 
come to exist in the consciousness or conviction of the people, 
just in the same manner, in which M. de Savigny shows the 
private rights and obligations of Individuals living in civil 
society are unfolded, in the gradual progress of the internal 
jurisprudence of states. 
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Farther^ if, prosecuting our investigations under the 
guidance of observation and experience, we contemplate the 
external relations of states, as composed through the civil and 
political union of individuals, either as actually existing in 
this age, or as having existed in past ages, as unfolded, de* 
scribed, and delineated in the authentic liistorical records 
transmitted to us by our predecessors, we find that the juri- 
<lical or legal relations, which we have mentioned, as existing 
nmong nations, arise chiefly, if not entirely, from the follow- 



First Source. 

They arise, in the first place, from their co-existence and 
common nature and organisation as separate and independent 
states, and from their position or location on the surface of 
this globe, as occupying exclusively certain portions of that 
surface, as territories or dominions, contiguous or remote, and 
divided by seas, mountains, or rivers, whether in their early 
and apparently original rude state, or in a more cultivated 
and civilised condition, but without any previous direct act 
of reciprocal intercourse. The rights and obligations conco- 
mitant with, or consequent upon, these primary relations of 
states, appear to have been denominated by Grotius and his 
followers, " Jus gentium naturale, necessarium et primarium;" 
and they are unquestionably the basis of all subsequent vo- 
luntary or conventional arrangements. They are inherent 
and involved in the very constitution and organisation of 
nations, and may, therefore, be called essential. They are 
general and common to all nations, and they last while the 
nation lasts ; and may therefore be distinguished as perma- 
nent or perpetual rights. But we cannot agree with some 
late writers, such as M. Th. Ortolan, in his " Regies Interna- 
tionales de la Mer, 1844," M. Oppenheim, in his " System 
des Volkerrechts," and Dr. Wheaton, in the last edition of 
his ** Elements," 1848, in calling them absolute rights; be- 
cause all rights are, from their very nature, relative or bear 
relation to other persons, whether individuals or nations, and 
iirfe limited and regulated powers. 

D s 
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That all the essential, general, common, and {>ermanent 
juridical or legal relations, and consequent rights and obliga- 
tions, which may possibly exist or arise between or among 
nations or states, have been perceived or felt and recognised in 
the practice of mankind, cannot be demonstrated by exhaus- 
tive analysis. And as little is there any reasonable prospect of 
obtaining any evidence of a simultaneous agreement either 
among all nations or even among the European nations and 
those who have emanated from them, recognising all the essen- 
tial, common, and permanent juridical relations. But from the 
absence of any evidence of such a simultaneous agreement or 
joint consent, it by no means follows, that such juridical rela- 
tions and legal rights and obligations have no existence. And 
instead of admitting, as the ablest very recent writer on the 
subject, Prof. Heffter, of Berlin (1844), seems to do in his 
introduction, that such an external law of states in relation 
to each other, does not actually exist for all the nations on 
the surface of this globe ; and that it is only in Europe and 
among the nations who have emanated from it that such a 
law has come into general consciousness, or conviction and 
feeling, we would maintain that the essential, common, and 
permanent juridical relations among states exist and are ap- 
plicable, in the course of their advancement in civilisation, to 
all the separate and independent nations of this globe, from 
Britain to China, from Russia and Sweden to the South of 
Africa and Australia ; and if not intuitively apprehended and 
felt by all the ignorant inhabitants of these countries, are 
understood and felt by all those of ordinary intelligence, 
however much they may be disregarded in practice. Indeed, 
Prof. Heffter seems afterwards to be of the same opinion 
with us in the first section of his first book, where he treats 
of what he terms the fundamental rights of states. And 
without pretending to give any enumeration of these juridical 
relations, rights, and obligations, as founded on an exhaustive 
logical analysis, we may specify the following as the chief of 
the class of international rights and obligations to which we 
refer, as having been recognised in the course of past expe«* 
rience, although unhappily not always observed : — 

1. Bight of existence, and self-preservation as a state ; in« 
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eluding the right of defence^ resistance to aggression, and 
combat, or the use of physical force, against aU nations or 
tribes which actually threaten danger, and of taking previous 
measures of security against such <bnger ; as also the right to 
maintain the national integrity, and exclusive possession of 
territory and adjacent territorial sea, when bounded by the 
sea. 

2. Kight of national sovereignty and independence ; free- 
dom from foreign controul ; equality of nations in point' of 
right ; exclusive self-government, legislative, and administra« 
tive — national and municipaL 

3. Exclusive judicial power and jurisdiction in the admi- 
nistration of criminal or penal law, and of civil private lawi 
with regard to persons, resident natives or foreigners, and 
with regard to property, immoveable, as lands, or moveable 
effects or commodities, domestic or foreign, situated wiihin 
the territory. 

4. Eight of self-advancement as a people, cultivation and 
development; right to promote national welfare and pros- 
perity, 

5. Kight to the common use of the oceans or large open 
seas, for the purposes of navigation ; right to procure the 
produce of the open seas by fisheries. 

6. Bight to prosecute trade or commerce with such other 
nations as may be so disposed, subject to such restrictions as 
the collision with the higher and more important rights of 
other nations may render necessary* 

7. Kight to national reputation, name, and reciprocal oblir 
gation, to a fair and just estimation of national character. 

Some of the ideas and feelings, only indefinitely indicate^ 
hy these general terms, such as the right of resistance to per- 
sonal assault, violent seizure of moveable effects, and territor 
rial aggression, are intuitively apprehended and almost 
instinctively felt by all the population, of whom even rude 
tribes are composed. Most of them come home to the con- 
sciouffliess and conviction of individuals of ordinary intelli^ 
gence, of whom the expressive but not easily .defined attri- 
bute or quality of " common sense " can be predicated, and 
to the more educated classes of a community all of them are 
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either self-evident truths^ or easy and obvious deductions 
from such truths. At all events^ none of them are derived 
from^ rest upon^ or require for their foundation and recogni- 
tion, anyjjoint simultaneous consent, any bilateral contracts, 
or any conventional acts of nations, such as public treaties. 

Second Source* 

In the second place, general common International Law is 
not limited to those primary juridical or legal relations among 
states, which we have just been contemplating. We find 
from observation and experience, that the powers and acts of 
men living in separate territories, and in independent civil 
societies or communities, are not confined to their merely in- 
ternal concerns. From the mode in which the omnipotent 
and all-wise Creator has constructed this globe, and from 
the physical laws which He has established for the regulation 
of the mental as well as the material world, such as the diver- 
sities in climate, soil, and produce, natural and industrial, the 
different degrees of advancement made by nations in civilisa- 
tion, in the cultivation of the earth, in the division of labour 
among individuals, and in the arts and sciences generally, 
mankind, as divided into nations, occupyiug separate territo- 
ries, if not compelled from necessity or urgent expediency, 
are induced, by the desire of comfort and convenience, to 
have intercourse with the inhabitants of other countries than 
their own, for the purpose of an interchange of locally super- 
abundant or superfluous commodities for locally requisite and 
useful commodities. And thus states and their subjects come 
to have acts to perform and lines of conduct to pursue to- 
wards each other. These acts of states and of their subjects, 
as of individuals in civil society, it is plain may either be se- 
parate, independent, and unilateral, without any express 
simultaneous, or joint consent or agreement on the i)art of 
two or more states; or they may proceed from the interven- 
tion of simultaneous joint consent between or among two or 
more nations. Under this second head we contemplate only 
those unilateral acts which do not involve any such joint con- 
sent or express agreement. 
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The unilateral acts of nations which we here contemplate^ 
it is manifest^ may be either beneficial or hurtful, and may, 
as such, create rights and obligations in other states without 
any mutual consent being interposed in conventions or 
treaties. 

The merely moral or ethical sentiments of nations towards 
each other, being less requisite in consequence of their mutual 
independence, and being counteracted, perhaps, to a certain 
extent, by patriotic feelings, are certainly more feeble than 
among individuals living in the same society, who are much 
more dependent on each other. And accordingly, with per- 
haps a few exceptions, nations have seldom conferred gra* 
tuitously benefits upon each other. For if, in the arrange- 
ments of their tariffs of duties on the importation of the 
conmiodities of other nations, they occasionally favour parti- 
cular states, these matters are generally effected by treaties 
of commerce ; and proceed, not from purely benevolent, 
but from interested motives. At the same time, however, as 
among individuals, so among nations, unilateral acts, if bene* 
ficial, may create a right to reimbursement of unauthorised 
expenditure, incurred for the behoof of others, and a right to 
remuneration and recompence for laborious and skilful exer- 
tions, though unauthorised, if successfully and usefully be- 
stowed and exercised for the behoof of others. 

On the other hand, the separate and unilateral acts of in- 
dependent nations, as of individuals, if hurtful, may, beside 
the primary right of defence or resistance to aggression, 
create or give rise to a right to restoration of the status quo, 
a right to restitution, when practicable, and when restitution 
is not practicable, a right to reparation or indemnification. 

But these separate and unilateral acts of independent 
nations may, at the outset, be comparatively harmless, indif- 
ferent, convenient or inconvenient, or optional and matters of 
choice ; and yet may come to have juridical or legal effects. 
And these effects may regard either the state which is the 
agent, or the state to which the act relates, or both of the two, 
or other nations. Thus, if a state has continued to follow a 
particular line of conduct in relation to other nations for a 
long period, and allowed them to proceed upon the faith and 
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reliance of its continuing to do so in fature^ it is not entitled 
suddenly to alter that mode of conduct^ and to disappoint the 
reasonable expectations which it had thus excited, but must 
give due previous intimation of the intended alteration. 

Again, among juridical relations, arising from such unir 
lateral acts, without the intervention of express consent on 
either side, or treaty, the primary principles of national inde- 
pendence and equality in point of right, and the principle of 
reciprocity, have a very important and extensive influence. 
Thus, when a particular line of conduct is followed by any 
one nation towards other nations uniformly and for ages, the 
latter acquire a right to observe the same or similar line of 
conduct towards that nation in the same or similar circum- 
stances. Nam quod jus quisque dat aliis, eodem jure utatur. 
And upon the principle of reciprocity and equally distributive 
justice, there arises a right in one state to act towards another 
state in the same or like manner, as that, in which the latter 
state has acted towards the former, provided the rights of 
third parties be not thereby affected. In other words, there 
arises an obligation on each state to demand or exact nothing 
from other states which it is not disposed to allow, or does not 
de facto allow them — an obligation to treat other states in 
the same or the like manner as that, in which it requires them 
to treat it. 

• Again, the continued acquiescence of a nation in a parti- 
cular line or mode of conduct observed towards it by other 
nations warrants an inference of its consent to such treatment 
'. — to do away which a remonstrance or protest is necessary. 
And when two or more nations, without any joint consent or 
compact, separately continue for ages to observe the same or 
a similar line of conduct towards each other, they are rea^- 
sonably held to have adopted that line or mode of action, and 
to have given each other a right to persevere in it until 
altered, either by a special convention, or by the separate 
spontaneously concurrent adoption of another line or mode, 
without any convention or treaty. 

Farther, when these unilateral acts of states are not posi- 
tively hurtful, and manifestly prima faciei unreasonable and 
unjust, and, being indifferent, or matters of discretion, option. 
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or choice, have been uniformly repeated and continued for a 
long period, such as, during several ages, they become, like 
the long and uniformly repeated and continued acts of indivi- 
duals in civil life, and in the internal private law of states — 
what we call general customs or usages; and, as in this 
internal common law, which determines the rights and obli- 
gations of individuals, they acquire a juridical validity and 
legal force. Nor, in recognising this doctrine, do we expose 
ourselves to the, perhaps at first sight plausible, objection 
which has been urged against all consuetudinary or customary 
law. It has indeed been argued, that there is an absurdity 
in propounding custom or usage, which is the mere repetition 
of the same or similar actions in succession, as the foundation 
of Law and Right. And, no doubt, it does not appear, at 
first sight, how an act, which is not originally right and legal, 
can be rendered such, by mere repetition, without the inter- 
position of a legislator, having a just title and rightful au- 
thority to prescribe rules of conduct, or without the consent 
of both, and all the parties interested. But we do not here 
proceed on the supposition of the mere successive repetition 
of the same or similar acts, having of itself, or giving, much 
juridical value or legal validity. Along with M. Von Sa- 
vigny^ and the late acute Professor Puchta^, we view the 
long, successive, uninterrupted, and uniform repetition of the 
act, which constitutes the usage or custom, as clearly indi- 
cating and affording satisfactory evidence of the existence of 
the notion and feeling of right or legality in the consciousness 
and conviction of the great majority of the population, of 
whom the assemblage of nations is composed. In the uni- 
formity of a long continued and permanent mode or course 
of action, we recognise its common root, as opposed to mere 
accident or chance — the firm belief of the people. And cus- 
tom is thus the sign or mark, by which we recognise positive 
or established law, not its original foundation. 

Thus, in addition to the *^jus gentium primarium et 
necessarium" of Grotius, Wolfl^, and Vattel, there exists, 
what is properly enough denominated ^*jus gentium secun- 

» Von Savigny, System des Heutigen Remischen Rechts, §§ 12, 29. 
*. PuebU Geirohnheitsreebt, Ix iii, c. 2. 
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darium" — a secondary branch of general common consuetu- 
dinary international law, arising from and founded on the 
habitual unilateral acts of nations, indicating their con- 
sciousness or conviction, and almost instinctive feeling of 
right, quite unconnected with, and distinct from, particular 
conventional international law, which, as we shall see in the 
sequel, rests entirely upon, and necessarily presumes, their 
joint and combined consent. 

We have also, at the same time, pointed out a great many 
universally recognised international rights and obligations, 
which do not arise from, but are totally independent of, sti- 
pulation or treaty. And although we have not pretended to 
exhibit all these rights and obligations by an exhaustive ana- 
lysis, we have given a tolerably specific enumeration from 
observation and experience. 

Third Source, 

In the third place, besides the rules of compulsory justice 
before noticed, which are applicable to independent nations, 
whether essential and primary, arising from their nature or 
organisation and position or location as such ; or, secondary, 
from their urgently expedient, if not absolutely necessary 
intercourse with each other, as exhibited in their common 
habits of action, practices, and customs, there also exist or 
arise, as we have seen, a great multiplicity and latitude of 
actions and proceedings, not merely possible, but shown by 
experience to be practicable, which are not manifestly inju- 
rious or aggressive, but comparatively harmless or indifferent, 
or are optional and discretionary, to be directed by the will 
and consent of these nations. There are thus ample room 
and occasion, for having such proceedings regulated by ex- 
press consent, in conventions, or public treaties. The utility 
of conventions or contracts in civil life, in the internal common 
private law of states, is found to extend to the intercourse of 
independent nations. And various rules come to be fixed 
between or among these nations, by such express stipulations, 
proceeding upon the general legal principle, pacta sunt ser~ 
vanda, and constituting what has, therefore, been denomi- 
nated jMSjoac^/^/ww or conventionale* 

Whether the rule, pacta sunt servanda^ which is the foun- 
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dation of all contracts among individuals in civil life, and of 
all international treaties, although long recognised as such, 
be really a first truth, and not resolvable into another more 
simple element, is not, perhaps, altogether clear.* 

But, without here aiming at any farther simplification 
of the basis on which conventional international law reposes, 
we willingly recognise the principle of pacta sunt servanda in 
its broadest sense, and to its full extent, as co-ordinate with 
the legal principles, Neminem IcBdere^ suum cuique tribuere. 

In point of fact, the great number of treaties which have 
been concluded among civilised nations in the course of the 
present and two last centuries, and which have not expired, 
or been legally annulled, or in any way ceased to be obli- 
gatory, form a large portion of International Law. And in 
each particular question, or disputed case, that occurs, al- 
though not the original or primary source of International 
Law, such treaties, especially the latest, are to be first con- 
sulted, as constituting the special bargain which the nation, 
or its government, has deemed it expedient to make in the 
circumstances ; whether confirming a pre-existing rule of the 
common consuetudinary law, or abandoning a pre-existing 
right or obligation, or creating in future, for a time, a right 
or obligation, when the point was previously a matter ot 
indifference, or discretion, or of choice, or option. 

We hold, also, that public treaties in general are bonce Jidei 
contractus, and are to be construed, not literally and strictly, 
but liberally and according to their spirit ; concurring in the 
following doctrine of the Prussian professor, Hoffner ^ : — 
" Treaties are legally obligatory, and binding in duty to com- 
plete honest and fair, or candid fulfilment of whatever has 
been thereby undertaken to be performed; and doubtless, 
not merely of what has been thereby literally promised, but 
also of what is conformable to the essence of every contract — 
of what is conformable to the concordant views and intentions 
of the contracting parties, that is, the spirit of the treaty." 
(^Gemass dem Geist der Verbrdge,) 

* Bentham's Works. Austin, Province of Jurisprudence determined, p. 365., 
and Warnkoenig, Rechts-philosophic, §§ 175, 176, 177, 178. Freiburg, 18S9. 
' pas Europiiische Volkerreclit der Gegenwart, p. 94. Berlin. 1S44. 
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Farther^ conventional treaties among nations are particor 
larly useful^ in ascertaining and in improving the state of 
International Law. In that law> various cases occur in detail, 
in which a certain indefinite time is involved as a condition 
or limit, or in which a more precise description of goods, or 
effects, as articles of commerce, is required. And in such cases 
treaties, for instance, by fixing the period, allowed upon a 
rupture, for the departure of foreigners, or by specially de- 
scribing what goods are to be deemed contraband of war, 
perform in some measure the functions of statutes or legisla- 
tive enactments, in the common private law of a state, when 
the statute fixes the period of prescription, and determines 
other such matter naturally indefinite. 

In international common law, likewise, as in the internal 
private common law of states, the common customary rules 
adopted in practice may, in the progress of civilisation, become 
cumbrous, or productive of hardship to third parties, not in- 
tended or required, or, in such altered circumstances, no 
longer adapted for the attainment of the legitimate object 
which all parties had in view. And in such cases of common 
consuetudinary international law, conventional treaties among 
nations, to a certain extent and in some manner, serve the 
purpose of legislative enactments in the internal common 
private law of states ; and are useful in affording an opportu- 
nity to nations of modifying the customary rules which pre- 
viously prevailed in practice, and establishing rules in the 
reciprocal intercourse of the contracting parties. But the 
analogy, in this respect, between treaties in international 
common consuetudinary law, and legislative enactments, in 
the internal common private law of states, obviously extends 
no farther. Legislative enactment is manifestly the exercise 
of the supreme power of the state concentrated in the govern- 
ment, and binding upon all the members of the community, 
who, though fellow citizens in relation to each other, are the 
subjects of the state or government. But there is no such 
supreme legislative power among, or over separate nationSj 
who are confessedly independent of each other, and have no 
superior on earth. 

Farther still, when a rule of conduct in their reciprocal inter- 



International Law. 47 

course has been adopted by treaty by all civilised nations, (by 
which is generally understood the European nations and those 
who have emanated from them,) that rule may not only become, 
by this express almost universal consent, a part of positive or 
established international law among these nations, as long as 
the treaty endures or is renewed, but may, by long continued 
reciprocal observance after the treaty has ceased to be binding, 
become a part of general common consuetudinary international 
law. For such a purpose, however, or to have such an effect, 
the consent given by treaty or convention must have been 
universal, so far at least as regards the nations to whom the 
rule is sought to be applied, and at all events must have been 
given, and the rule continued to be observed by the nations 
against whom it is urged, after the lapse of the period of 
duration of the treaty, or its cessation from other legitimate 
causes. 

For a particular treaty or convention between two, or 
among several nations, however numerously acceded to by 
other nations, can never bind those nations who are not parties 
to it. Learned and industrious men, like M. de Martens, 
may collect from the great numbers of treaties which have 
been concluded among civilised nations, the usual subjects of 
stipulation, and may, by arranging and classifying the rules 
60 stipulated, produce a systematic work, binding and obliga- 
tory, upon the contracting parties, so far as the treaties out 
of which it is compiled or composed, are still in existence and 
force ; and such a compilation may, no doubt, be otherwise 
useful historically. But, it is vain to maintain that in this 
way any code of International Law can, consistently with 
sound legal principle, or accurate logical deduction, be reared 
up or created, such as to be binding upon the nations who 
wei*e not parties to the treaties, or even upon the contracting 
parties, after those treaties have expired from lapse of time, 
or ceased, from other legitimate causes, to be legally obli- 
gatory. 

We have thus traced the origin of International Law to 
three distinct sources, all existing in fact, and ascertained by 
observation and experience ; and as the result, we find two 
distinct branches, or component parts, or divisions of that 
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Law : first. Common consuetudinary law, including its scientific 
development bj jurists and judicial determinations ; secondly. 
Conventional law, composed of rules established by treaties 
still In force and legally obligatory. 

Beside these sources and this bipartite division, we do not 
see any valid grounds for admitting as branches or component 
parts of International Law, either the " analogy ^ of M. de 
Martens and M. Kliiber, or the "reason " of M. Ortolan and 
of M. Th. Ortolan, the latest French writers on this subject. 

If, by ** analogy," be meant reasoning or logical deduction 
from premises by analogy, it is a faculty of the mind appli- 
cable to all the sciences as well as that of International Law ; 
and obviously cannot, as such, with any propriety be viewed 
as a branch of that law, or, indeed, of any particular science. If 
by analogy it be understood that, not merely identical or similar 
cases, but likewise analogous cases,'are to be held sufficient to 
support an argument or general rule inferred or deduced from 
them, there will be great risk of these Inferences or deduc- 
tions from analogous cases proving erroneous ; and, although 
analogical reasoning Is certainly admissible. If cautiously con- 
ducted, in the science of International Law, as well as in all 
the other sciences, it cannot properly be said to constitute a 
component part of that law, either co- ordinate or subordinate. 

As little can we concur with M. Th. Ortolan, and the 
eminent French lawyers whom he states he consulted, in 
placing "reason" as the first branch or source of International 
Law, along, and co-ordinate with Common consuetudinary law 
and Conventional law. Indeed, he seems to have fallen into 
the error of preceding writers, pointed out by Mr. Bentham. 
For there does appear to be an awkwardness, or inaccuracy, 
if not inconsistency, in the arrangement which M. Th. Ortolan 
merely adopts after several anterior writers ; Inasmuch as it 
places " reason " as the j^r*^ source or branch of International 
Law, and at the same time holds that " reason " Is only to 
be consulted In the last place, after Conventional, and Jifter 
Common consuetudinaiy law. There can be no doubt that In 
practice, the Conventional law of nations ought to be first 
consulted ; because a treaty is a special contract by the state 
or government, very frequently conferring a right or imposing 
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an obligation which did not previously exist, and usually a 
deviation, by the express consent of contracting parties, from 
the pre-established practice. And the error seems to consist 
in introducing ^' reason " as the first constitutive authority in 
positive or established International Law. The tcuth, indeed, 
seems to be, that reason may be exercised as a faculty, or 
appealed to as an authority, both in interpreting the import 
of treaties, that is, the Conventional law, and in discerning 
and ascertaining the Common Consuetudinary law of nations, 
as founded on their juridical relations, and on their long esta* 
blished and uniform practice ; but cannot be correctly intro- 
duced, either as a branch or as a source of International Law^ 
any more than of any other science. In modern languages, 
reason appears to have chiefly two meanings ; either what is 
reasonable, what reason enjoins or dictates (ratio juris, rationis 
dictamina), or the faculty, by which the mind intuitively 
perceives or apprehends first truths; or "I'Art de Raisonner,'' 
so beautifully illustrated by the Abbe de Condillac, in his 
" Cours d'Etude," in its application to physical astronomy, 
viz. the faculty of logically deducing the consequences which 
flow from first truths, intuitively perceived or apprehended, 
or otherwise pre-established. But if the term reason be used 
to denote a faculty of the mind, it obviously, in that sense, 
cannot be employed, either logically or grammatically, to 
convey the idea of a branch or department of law for the 
compulsory regulation of human conduct. And if it be used 
to denote what is reasonable, what reason dictates, among 
nations, reason is, no doubt, in that sense suflBciently com- 
prehensive to embrace law ; but it is manifestly too compre- 
hensive and indefinite to include merely and solely, and to 
define or describe distinctly, law susceptible of coercion, much 
less to form a subordinate member in an armngement of the 
branches or constitutive parts of a particular department of 
such law. 

Having now traced the sources and distinguished the two 
great branches or component parts of International Law, we 
shall proceed in our future numbers to mark the nature, 
limits, and eflFects of these two branches, Common consuetu- 
dinary, and Conventional. 

VOL. IX. E 
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ART. HL-" BROOM'S LEGAL MAXIMS. 

A Selection of Legal Maxims, classified and illustrated. B7 
Hebbebt Bboom, Esq.) Barrister. 2d edition. Maxwell, 1848. 

The design of this work is a good one, and it has been well 
executed. There are few who will not be instructed and in- 
terested in its perusal Out of an alphabetical list of law- 
maxims, collected from various sources, and about five hun- 
dred in number, one hundred are taken by the author aa 
illustrative of certain important branches of the law, and are 
thus divided into ten chapters, as follows : — Chap. L s. 1., 
Rules founded on Public Policy ; s. 2., Rules of Legislative 
Policy. Chap. II., Maxims relating to the Crown. Chap. III. 
s. 1., The Judicial Officer ; s. 2., The Mode of administering 
Justice. Chap. IV., Rules of Logic. Chap. V., Funda- 
mental Legal Principles. Chap. VI. s. 1., The Mode of 
acquiring Property ; s. 2., Property — its Rights and Liabi- 
lities ; s. 3., The Transfer of Property. Chap. VII., Rules 
relating to Marriage and Descent. Chap. VIIL, The Inter- 
pretation of Deeds and Written Instruments. Chap. IX., 
The Law of Contracts. Chap. X., Maxims applicable to the 
Law of Evidence. 

The work is, therefore, obviously incomplete in two re- 
spects : all the maxims are not illustrated, nor is any one 
maxim attempted to be exhausted by giving its full bearing 
on every branch of the law. But so far as the author's de- 
sign goes, we think that in general the maxims that he takes 
up are well selected, and the instances which he selects of 
their bearing on the particular branches of the law of which 
he treats, are brought out in a clear and striking manner. 
Mr. Broom's intention, we apprehend to be, to furnish the 
reader, and more especially the student, with a stock of 
principles which, being well acquainted with, he may proceed 
on his way with some confidence. Many modem treatises 
rather encumber the beginner than assist him. Like David in 
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Saul's armoury, he is borne down by the heavy weapons that 
he attempts to put on ; but in this book he will find the " five 
smooth stones from the brook." If it accustoms him to trace 
up all the rules of law which he learns to their true principles, 
he will find this habit of the greatest service. It will also 
surprise him to find of how much use in practice these same 
principles are to him. If he relies on a knowledge of cases, 
in contradistinction to a knowledge of principles, he wiU soon 
discover he has mistaken the shadow for the substance ; and 
that if he accustoms himself, in dealing with the conduct of 
business in any department of the law, to consider in any 
given case its governing principle, he will not only come to 
a much more satisfactory conclusion, but take a much easier 
and shorter road than if he attempt merely to find some 
parallel case. As this book will teach the student this habit, 
and will, to a certain extent, be a guide to him in acquiring 
it, we strongly recommend its careful perusal. 

Having now explained its general object, we shall make 
one or two extracts, which wiU show the apposite manner in 
which Mr. Broom draws from the legal treasiu*y illustrations 
both old and new. Let us first take his statement of the law 
as to Sabbath legislation. We omit the references through- 
out:-^ 

" The Sabbath day is not dies-juridicus, for that day ought to 
be consecrated to divine service. The keeping one day in seven 
holy as a time of relaxation and refreshment, as well as for public 
worship, is, indeed, of admirable service to a state, considered 
merely as a civil institution, and it is the duty of the legislature to 
remove as much as possible impediments to the due observance of 
the Lord's day. Accordingly the judges cannot sit on a Sunday, 
this day being exempt from all legal business by the Common 
Law. So, by the statute 29 Car. 2. c. 7. s. 6., service of a writ of 
summons or other process on a Sunday is void, and no subsequent 
act of the defendant will be deemed a waiver of this irregularity; 
and, by the same statute, no arrest can be made upon a Sunday, 
except for treason, felony, breach of the peace, or generally for 
some indictable offence. So service of the declaration in eject- 
ment, or of a rule of court, must not be made on that day ; nor 
ban an attachment be put in force, or an execution be executed, 
then. So an arrest made on a Sunday is illegal, unless after a 
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negligent escape. Bail may, however, take their principal on 
that day. And it has been held, also, that when the 20th of Julj, 
which is the last day for service of notice of claim under the Re- 
gistration Act, 6 & 7 Vict. c. 18. s. 4., happens to fall on a Sun- 
day, service at the dwelling-house of the overseer upon that day 
is good service, for such delivery is no violation of any known 
rule of law ; the overseer who receives the notice not being called 
upon to perform any duty which can interfere with the most 
scrupulous observance of the Lord's day. If the day fixed for the 
commencement of term happens to be a Sunday, it must, for the 
purpose of computation, and in the absence of any express statu* 
tory provisions, be considered as the first day of the term, although, 
as the Courts do not sit, no judicial act can be done, or supposed 
to be done, till the following Monday. Where, however, the last 
day of term falls on a Sunday, it is enacted by stat. 1 Will. 4. c. 3* 
s. 3., that the Monday next following shall be deemed and taken 
to be the last day of term. Again, the statute 29 Car, 2. c. 7, s. !• 
enacts that no tradesman, artificer, workman, labourer, or other 
person whatsoever, shall do or exercise any worldly labour, busi- 
ness, or work of their ordinary callings on Sundays, (works of 
necessity and charity only excepted) ; and that every person of 
the age of fourteen years, offending in the premises, shall forfeit 
the sum of 5*. The effect of which enactment is, that if a man, 
in the exercise of his ordinary calling, make a contract on a Sun- 
day, that contract will be void, so as to prevent a party who was 
privy to what made it illegal from sueing upon it in a court of 
law, but not so as to defeat a claim made upon it by an innocent 
party. A horse-dealer, for instance, cannot maintain an action 
upon a contract for the sale and warranty of a horse made by him 
upon a Sunday, though if the contract be not completed on the 
Sunday, it will not be affected by the statute. In a recent case 
before the House of Lords, it appeai-ed that an apprentice to a 
barber in Scotland, who was bound by his indentures *not to 
absent himself from his master's business on holiday or week day, 
late hours or early, without leave,' went away on Sundays without 
leave, and without shaving his master's customers : Held by the 
Lords (reversing the interlocutors of the Court of Session), that 
the apprentice could not be lawfully required to attend his mas- 
ter's shop on Sundays for the purpose of shaving the customers, 
and that that work, and all other sorts of handicraft, were illegal 
in England as well as in Scotland^ not being works of necessity, 
mercy, or charity.' 
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*^ Where^ in an action of assumpsit for breach of the warranty 
of the horse, the defendant alone was in the exercise of his ordi- 
nary calling, and it appeared that the plaintiff did not know what 
his calling was, so that, in fact, defendant was the only person 
who had Tiolated the statute, the Court held, that it would be 
against justice to allow the defendant to take advantage of his own 
wrong, so as to defeat the rights of the plaintiff, who was innocent. 

" And for the like reason, in an action by the indorsee against 
the acceptor of a bill of exchange which was drawn on a Sunday, it 
was held that the plaintiff might recover, there being no evidence 
that it had been accepted on that day ; but the Court said that if 
it had been accepted on a Sunday, and such acceptance had been 
made in the ordinary calling of the defendant, and if the plaintiff 
was acquainted with this circumstance when he took the bill, he 
would be precluded from recovering on it, though the defendant 
would not be permitted to set up his own illegal act as a defence 
to an action at the suit of an innocent holder. 

** A person, however, can commit but one offence on the same 
day by exercising his ordinary calling in violation of the above- 
mentioned statute ; and if a justice of the peace convict him in 
more than one penalty for the same day, it is an excess of juris- 
diction for which an action will lie before the convictions are 
quashed. 

^ In addition to the class of cases which have been decided un- 
der the statute of Charles, we may refer to a recent case of a 
somewhat different description, in which the principle of public 
policy which dictated that statute was, however, discussed. In 
the case alluded to, a question arose as to the validity of a bye- 
law, by which the navigation of a certain canal was ordered to be 
closed on every Sunday throughout the year (works of necessity 
only excepted). In support of this bye-law was urged the rea- 
sonableness of the restriction sought to be imposed thereby, and 
its conformity in spirit and tendency with those acts by which 
Sunday trading is prohibited. The Court, however, held, that 
the Navigation Company had no power under the Act to make 
the bye-law in question ; their power being confined to the making 
of laws for the government and orderly use of the navigation, but 
not extending to the regulation of moral or religious conduct, 
which must be to the general law of the land and to the laws of 
God." (Pp. 18— 22.) 

This section is a fair specimen of Mr. Broom's manner of 
treating a subject, in which he sweeps the whole range of the 
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statute and common law to find pointed and uBeful illustra- 
tions of his subject. 

On the maxim^ boni judicis ampliare Jurisdictionem, we 
find the following sensible remarks : — 

^' The maxim of the English law is to amplify its remedies, 
and, without usurping jurisdiction, to applj its rules to the ad- 
vancement of substantial justice : and accordingly, the principle 
upon which our courts of law act is, to enforce the performance of 
contracts not injurious to society, and to administer justice to a 
party who can make that justice appear, by enlarging the legal 
remedy, if necessary, in order to attain the justice of the case ; for 
the common law of the land is the birth-right of the subject, and 
bonus judex secundum cequum et bonum judicat et tequitatem 
siricto juri prcefert * I commend the judge,' observes Lord Ho- 
bart, * who seems fine and ingenious, so it tend to right and equity; 
and I condemn them who, either out of pleasure, to shew a subtle 
wit, will destroy, or out of incuriousness or negligence, will not 
labour to support, the act of the party by the art or act of the 
law.' 

" The action for money had and received may be mentioned as 
peculiarly illustrative of the principle above set forth ; for the 
very nature and foundation of this action is, that the plaintiff is in 
conscience entitled to the money sought to be recovered ; and it 
has been observed that this kind of equitable action to recover 
back money which ought not in justice to be kept, is very bene- 
ficial, and therefore much encouraged. It lies only for money, 
which, ex cequo et bono, the defendant ought to refund. * The 
ground,' observed Tindal, C. J., in a recent case, * upon which an 
action of this description is maintainable is, that the money re- 
ceived by the defendant is money which, ex cequo et bono, ought 
to be paid over to the plaintiff. Such is the principle upon which 
the action has rested from the time of Lord Mansfield. When 
money has been received without consideration, or upon a consi- 
deration that has failed, the recipient holds it ex (tquo et bono for 
the plaintiff.' 

" The power of directing an amendment of the record, which a 
judge at Nisi Prius in certain cases possesses, may likewise be in- 
stanced as one which is confided to him by the legislature in order 
that it may be applied < to the advancement of substantial justice.' 

" The gen'erd maxim under consideration is also peculiarly 
applicable with reference to the jurisdiction of a judge at cham- 
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bers, and to the many important and arduous duties which are 
there discharged by him. The proceeding by application to a 
judge at chambers has, indeed, been devised and adopted by the 
Courts under the sanction of the legislature, for the purpose of 
preventing the delay, expense, and inconvenience which must in- 
evitably ensue if applications to the Courts were in all cases, and 
under all circumstances, indispensably necessary. A judge at 
chambers, indeed, acts under the delegated authority of the Court, 
and his jurisdiction is essentially different from that of a judge 
sitting at Nisi Prius ; for in the latter case, the judge, it has been 
said, has no equitable jurisdiction, and can only look at the strict 
legal rights of the parties on the record ; whereas, in 4^he former, 
the judge has a wider field for the exercise of his discretion, and, 
in some instances, has a supreme jurisdiction which is not subject 
to the review of the Court in banc. 

'^ In a recent case, where it was held that a judge at chambers 
has jurisdiction to fix the amount of costs to be paid as the condi- 
tion of making an order, the maxim to which we have here di- 
rected attention was expressly applied. * As to the power of the 
j udge to tax costs,' remarked Vaughan, J., ' if he is willing to do 
it, and can save expense, it is clear that what the officer of the 
court may do, the judge may do, and boni judicis est ampliare 
jurisdictumem^ i. e., justiHam,* 

^* Again, in construing an act of parliament, it is a settled rale 
of construction that cases out of the letter of a statute, yet within 
the same mischief or cause of the making of the same, shall bo 
within the remedy thereby provided ; and accordingly, it is laid 
down, that for the sure and true interpretation of all statutes (be 
they penal or beneficial, restrictive or enlarging of the common 
law), four things must be considered : — 1st, What was the com- 
mon law before the making of the] act; 2dly, What was the mis- 
chief for which the common law did not provide ; 3rdly, What 
remedy has been appointed by the legislature for such mischief; 
and, 4thly, The true reason of the remedy, and then the duty of 
the judges is, to put such a construction upon the statute as shall 
suppress the mischief, and advance the remedy, to suppress subtle 
inventions and invasions for continuing the mischief pro privato 
commodo, and to add force and life to the cure and remedy, accord- 
ing to the true intent of the makers of the act, pro bono publico. 
In expounding remedial laws, then, the Courts will extend the 
remedy so far as the words will admit. Where, however, a case 
occurs which was not foreseen by the legislature, it is the duty of 
the judge to declare it casus omissus ; or where the intention," if 
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entertained, is not expressed, to say of the legislature, ^tuxi vpluii 
nan dixit; or where the case, though within the mischief, is not 
clearly Tvithin the meaning, or where tTie words fall short of the 
intent, or go beyond it ; — in every such case it is held the duty 
of the judge, in a land jealous of its liberties, to give effect to the 
expressed sense or words of the law in the order in which they 
are found in the act, and according to their fair and ordinary im- 
port and understanding; for it must be remembered that the 
judges are appointed to administer, and not to make, the law, and 
that the jurisdiction with which they are entrusted has been de-r 
fined and marked out by the common law or acts of parliament. 
It is, moreover, a principle consonant to the spirit of our constitu- 
tion, and which may constantly be traced as pervading the whole 
body of our jurisprudence, that optima est lex quce minimum relin-' 
quit arbitrio judicis ; optimus judex qui minimum sibi, — that sys- 
tem of law is best, which confides as little as possible to the dis- 
cretion of the judge, — that judge the best who relies as little a^ 
possible on his own opinion." (Pp. 36 — 60.) 

We have thus enabled our readers to judge of Mr. Broom's 
labours for themselves, and we shall be surprised if they do 
not agree with us in our opinion as to their great merit. 

We have detected very few errors. In a work extending 
over so wide a range of the law, the following may be well 
excused : — In alluding to the maxim. Nemo plus juris in 
alterum transferre potest quam ipse lidbety Mr. Broom says, 
** It must, however, be observed, that the maxim above 
mentioned, which is one of the leading rules as to titles, is 
said not to apply to wrongful conveyances or tortious acts ; 
for instance, prior to the stat. 3 §• 4 W, 4, c. 74., if a tenant 
for years made a feofifment, this feoflPment vested in the feoflfee 
a defeasible extent of freehold." But the stat. 3 & 4 W. 4. 
c. 74. did not in any way aflfect the tortious effect of a feoff- 
ment, which is taken away by the stat. 8 & 9 Vict. c. 106. s. 4. 
In illustrating this maxim, Mr. Broom should have noticed 
that a man may by custom be enabled to transfer a greater 
extent than he has, as happens in a great part of the manors 
in the West of England. In treating of the maxim. Licet 
dispositio de interesse futurOy &c., Mr. Broom should have no? 
ticed the application of the doctrine of estoppel to the con-» 
veyance of future interests, especially the case of Bensley v. 
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Burdon, 2 Sim. & Stu. 519. la some cases Mr. Broom 
retains^ as worthy of iUustration, maxims which we think had 
better be dropped as soon as possible. One of these is, Li 
Jictione juris semper cequitas consistit The tendency of 
recent legislation has certainly been very properly to dis- 
countenance this maxim. Fines and recoveries have been 
abolished, many of the special pleading and process fictions 
have been discqntinued^ and we hope that the whole tribe, 
including the action of ejectment, will soon be swept away. 
We are glad, therefore, to find Mr. Broom concluding this 
section by saying — 

** The introduction of fictions into the law must be considered 
as detrimental to it, whether regarded as a practical or as an ab- 
stract science ; and the propriety of retaining those fictitious forms 
and modes of pleading, which originated in the subtlety of our 
ancestors, may well be questioned." (P. 95.) 

In the same class of exploded maxims we would place 
Hcereditas nunquam ascendit (illustrated p. 400.), now abolished 
by 3 & 4 W. 4., c. 106., except so far as titles on descents on 
deaths previous to Ist of January, 1834. We should also 
exclude from a list of maxims actually in force that of Actus 
legis nemini est damnosus, which is practically untrue. Nor 
do we think the maxim, Omnis innovatio plus novitate per- 
turhat quam utilitate prodest, should have been given without 
a full citation and illustration of the Baconian maxims directly 
contradicting it. Mr. Broom cites 2 Bulst. 338. for this maxim; 
why does he not take, as a better authority, Dan. vi. 15.? 

Perhaps, indeed, our author is a little too fond of the law 
as he finds it; and when he says (p. 114.) "the Common 
Law itself is nothing else but reason," we are reminded of 
the conversation between the Laird of Ellangowan and his 
lady, as recorded by the learned sheriff of Selkirkshire. " A 
term day is not begun till it's ended." " That sounds like 
nonsense, my dear.'* " May be so, my dear ; but it may be 
very good law for all that !"* 

But we say, for all that, Mr. Broom has produced one of the 
few books which may be usefully read by the student, as likely 
to convey correct and distinct impressions to his mind. 

* Gu/ Manner iog, vol. i. ch. 9, 
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ART. IV.— SCOTCH ENTAILS. 

1 1 4* 12 VictoricBy cap, 36. An Act for the Amendment of the Law 
of Entail in Scotland. (4th August, 1848.) 

A COHPBEH£NSiY£ and important improvement on the law 
of Scotland has been made by the statute, the title of which 
is prefixed to this article. Entails have been abolished as 
perpetuities ; and there has been substituted a modified system 
analogous to that which has long prevailed in England. 

We intend to analyse the amending statute, to show the 
advantages which will result from it, and to inquire whether 
it ought to be considered sufficient or whether a further 
change would be advisable. But it is necessary towards the 
right understanding and development of these topics, to take 
a retrospective view of the Scotch Law of Entail, the evils 
which resulted from it, and the remedies which, from time to 
time, have been adopted or proposed. 

Although previously to 1685 there are judgments of the 
Scotch courts which may be deemed to have recognised the 
legality of entails, yet the sounder opinion seems to be that, un- 
til the statute of that year, they did not constitute an integral 
part of the law, at least in the rigid form which that statute 
authorised. By the Act 1685, cap. 22., power was given to 
create entails not only with an infinite series of heirs, but 
with whatever provisions and conditions the entailer should 
think fit, and to guard the deed with strict prohibitions 
{gainst selling or burdening the lands under the sanction of 
forfeiture, which the next heirs were entitled to enforce. 
The binding power of the entail was, by registration, com- 
pleted not only against heirs, but also against creditors. It 
has been thought remarkable that a statute so adverse to the 
public welfare should have been introduced into the law of 
^cotlaAd at a time when strict entails had ceased to exist in 
England. But this anomaly is attributable to the anxiety of 
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the Scottisli aristocracy to guard themselves agamst the 
iniquitous forfeitures which the political state of the country 
had made of frequent occurrence. In furtherance of this 
object the statute 1690^ cap. 33., (passed immediately after 
the bverthrow of the Stewart dynasty) enacted that heirs of 
entail should not be prejudged by the forfeiture of their 
predecessors, provided the deeds contained the requisite pro- 
tective clauses and were validly recorded. After the Union, 
the operation of forfeiture was, by a combination of statute 
and judicial decision, placed on a footing very similar to that 
which exists in England. 

Under this system entails increased rapidly in Scotland. 
A belief prevailed that a great part of the lands had been 
subjected to entail, and five hundred entails were recorded 
between 1685 and 1765. The evils resultiag from the pre- 
valence of the system forced themselves on the consideration 
of all classes about the middle of the last century. Entails, 
it was ascertained, were very injurious to the improvement of 
land, by the limitation of leasing powers, the discouragement 
of outlay, and the prevention of subdivision ; were unjust to 
creditors, oppressive to younger children, and hurtful to pro- 
prietors themselves. Eminent jurists and political economists 
examined the results of the system and effectively exposed its 
inherent evils ; and, with one exception, all men of note con- 
versant with the law of Scotland were adverse to strict entails. 
An attempt was made to procure a remedy, and the duty of 
suggestion was devolved on the Faculty of Advocates. In 1764, 
that body, by a large majority, declared that it was expedient 
to abolish perpetuities ; and the heads of a bill were pre- 
pared. The proposed preamble recites the act of 1685, and 
sets forth that the numerous entails which had thence re- 
sulted " are by experience found to be attended with many 
ill-consequences both to public and private interest." The 
remedial sections deal with future and with existing entails. 
For the ftiture, entails embodjring the strict clauses restrain- 
ing the heirs in the full enjoyment of their estates and placing 
such estates extra commerdum^ are prohibited, at least for any 
period longer than the lives of the heirs in existence at the 
date of the deed. But entails, establishing the line of succes- 
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fiion and restmining heirs from altering it by voliintary gra* 
tuitous deedi^> are to continue to be valid. Existing entails 
are to continue in force during the lives of the heirsj who 
shall be in life at the date of the proposed statute ; and, after 
the failure of such heirs, those entails shall stand on the same 
footing with future entails under the act The measure was 
submitted to the consideration of the Judges of the Court of 
Session, who declined to give an opinion ; but it was approved 
of by the Barons of Exchequer, the Society of Writers to 
the Signet (who in Scotland are the practical conveyancers), 
most of the Counties, and the delegates of the Boyal Buighs. 
This general opinion was ultimately thwarted by the activity 
of a few men of influence, of whom the chief was Sir John 
Dalrymple, known as the author of the " Memoirs of Great 
Britain and Ireland," and whose " Treatise on the Polity of 
Entails '' is, perhaps, the best defence of them which has been 
made. 

But although unsuccessful, this effort was not wholly un* 
productive of results which might have been beneficial, had 
more liberality been evinced. Attention had, in an especial 
manner, been directed towards the obstacles which entails 
presented to the improvement of land. In the heads of the 
bill proposed by the Faculty of Advocates, provision had 
been made against the insertion of restrictions upon the 
powers of leasing. In his treatise on entails. Sir John Dal- 
rymple suggests what he styles " Rectifications," of which the 
chief are to enable the heir in possession to grant long leases, 
to make exchanges of land, to charge the estate with outlay 
for improvements, and to provide for widows and younger 
children. The portion of those suggestions which relates to 
leasing and improvements, was carried into effect by the 
10 Geo. 3. c. 51. (1770), which, from the name of its pro- 
moter, is, in familiar law parlance, called " the Montgomery 
Act." By it proprietors of entailed estates are authorised to 
grant leases for fourteen years and one existing life, or for 
two lives and the life of a survivor, or for any number of 
years not exceeding thirty-one, under specified conditions of 
improvement. Building leases for ninety-nine years may 
likewise be granted under certain conditions. The proprietors 
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are also empowered to charge the estate to the amount of 
three-fourths of the sums laid out on specified improvements 
not exceeding foar years' free rent. Powers are likewise 
^Tcn to them to exchange portions of land to a specified ex- 
tent. But the act is encumbered with minute regulations^ 
the neglect of any one of which (as the interpretation has 
been strict) has been held to be fatal to the transaction. 
With the exception of occasionally granting building leases^ 
proprietors have taken little advantage of the statute, as 
farmers are unwilling to hold leases under it and capitalists. 
to lend money on the security which it gives. 

The inherent evils of the system w^ere mitigated^ in some 
measure^ by the rules of interpretation by which the Courts 
were governed in their decisions. Entails were deemed to 
be encroachments on the common law> and the Judges, deal* 
ing strictly with the statute, refused to bind the heir in pos* 
session where the entailer had not done so in express words^ 
thus rejecting all restraints by implication, and giving the 
heir the full powers of proprietor and fiar without regard to 
the presumed intention of the entailer. This doctrine, although 
practically advantageous, was of questionable legal soundness ; 
and it was, ultimately, overruled by the House of Lords in a 
series of noted cases, by which the rule was fixed that, while 
strict constniction was to govern in ascertaining whether re- 
straints existed, the restraints having been ascertained, the 
ordinary canons of interpretation were to be applied. 

This doctrine was, for a time, viewed as repugnant to the 
principles of the law of Scotland ; but, gradually, its com- 
patibility was realised, and entails were dealt with subject 
to the results which it imposed. Public statutes had, at dif- 
ferent times been passed, in some respects relieving heirs of 
entail or enlargmg their powers ; but, as all of them are of 
minor importance, details would be needless. Numerous pri- 
vate acts have also been obtained authorising sales, burdens^ 
or other dealings. But, in 1824, a statute was passed which 
requires particular notice. It is the 5 Geo. 4. c. 87., autho- 
rising the proprietors of entailed estates in Scotland to grant 
provisions, 1st, to wives or husbands, to the extent of one- 
third part of the free rent ; and 2dly, to younger children to 
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the same amount. This statute (commonly called ^'Lord 
Aberdeen's Act ") was well received^ as it was^ apparently^ 
accordant with equity ; but it was soon discoyered that its 
provisions were5 practically, either hurtful or nugatory. A 
proprietor could not avail himself of the provisions of the 
10th of Geo. 3. and of the 5th of Geo. 4., without such a 
reduction of the income of the estate as would leave a small 
residue. A calculation was made that, by the joint operation 
of the statutes, the free disposable income of an heir in pos- 
session of an estate of 12,000/. a-year might not, and some- 
times did not, exceed 2000/. 

Meanwhile the number of entails had greatly increased, as, 
during the period between 1765 and 1825, one thousand and 
ninety-one had been recorded. This increase, combined with 
the failure of the successive remedies, again directed public 
attention to the necessity for legislative interposition* The 
3ubject was discussed in able dissertations S and in 1828 it 
was examined by a select committee of the House of Com- 
mons. Witnesses, chosen from various classes and professions, 
were examined, and much important evidence was obtained* 
All of the evils imputed to the system were proved, and a 
remedy was suggested purporting that Scotch entails should 
be placed on a footing analogous to those of England, with 
such modifications as might consist with the rules of Scotch 
law, and with such alterations as might correct the defects of 
the English system. Two reports yrere made by the Com- 
mittee, and two bills were frowned in accordance with their 
combined purport. The title of the one was " to regulate 
future Tailzies in Scotland," and that of the other *^ to grant 
certain Powers to Heirs of Tailzie in Scotland, to relieve 
such Heirs from statutory Burdens affecting the tailzied 
Estates, and from Debts incurred in the Improvement of the 
same." Neither of these bills was suited to afford an effective 
remedy ; for both were, in some respects, unsound in prin- 
ciple ; the provisions were complicated and obscure, and the 

' Allusion is specially made to a Dissertation by Mr, Patrick Irvine, Writer 
to the Signet, and to an article in the Edinburgh Review for February, 1826, 
vol. xliii. p. 442. 
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machinery was cumbrous. These bills were brought into 
parliament in 1829 ; but they were abandoned and not re- 
sumed, by reason, probably, of the important public measures 
which engrossed attention during many subsequent years. 
But the inquiry was not altogether ineffectual; for in 1836 
an act (6 & 7 W. 4. c. 42.) was passed, by which powers are 
given to grant, notwithstanding prohibition, but under certain 
limitations, leases of land for twenty-one years, and of minerals 
for thirty-one, to exchange any portion of the entailed estate 
for equivalent contiguous lands, and to sell portions of the 
estate for payment of the entailer's debts. The two latter 
powers are to be exercised under the authority of the Court 
of Session. This act was by the 1 & 2 Yict. c. 70. extended 
to unrecorded entails. These remedies were valuable, but 
inadequate ; and the number of entails, with the attendant 
evils, continued to increase. In the interval from 1835 to 
1846, the number recorded was four hundred and fourteen. 

The general conviction, and the pressure felt by many 
heirs in possession, combined with the recent simplification of 
the modes of transfer of real property, revived the anxiety to 
obtain the abolition of the system of entails, or a great modi- 
fication of it. The reform was favourably viewed by the 
administrators of Scotch afikirs, and a bill for the purpose 
was promoted by the present Lord Advocate of Scotland. 
The bill, which was skilfully prepared, was submitted to the 
consideration of the law corporations, the county meetings, 
and other public bodies, and obtained general approval. Sug- 
gestions were made, and we have reason to know that they 
were well received by the promoter and that some of the 
more important were adopted. With some alterations the 
bill forms the act for the amendment of the law of entail in 
Scotland of 1848. In analysing this statute we will not 
follow the order of the sections, but we will class those sec- 
tions which relate to the same subject matter. 

The preamble bears that " the law of entail in Scotland has 
been found to be attended with serious evils both to heirs of 
entail and to the community at large, and it is expedient that 
the same be amended in manner hereinafter provided for." 



64 Scotch Entails^ 

Sections 1, 2, 3. 31, 32. 38. 40. 42. and 50. — The primary 
group of sections embodies the provisions for disentailing 
They concern both future and existing entails, and the 1st 
of August, 1848, is the governing date. Under future en- 
tails, an heir born after the date of the deed shall be entitled, 
of his own right, to acquire the estate in fee-simple. If born 
before the date of the deed, he shall have power to disentail 
with the consent of the heir next in succession, being the 
heir apparent under the entail, who must be twenty-five 
years of age and born after the date of the tailzie. Under 
existing entails, heirs born after the governing date shjill 
have the same power to disentail as heirs born after the 
date of future entails. Heirs born before the, governing date 
may disentail with the consent of the heir apparent of twenty -» 
five years of age born after that date. And the heir under 
any existing tailzie may disentail if he be the only heir in 
existence and unmarried, or otherwise with the consent of 
the three nearest heirs if there shall be so many. In all 
cases the heir disentailing must be of full age, and not 
subject to any legal incapacity. Guardians may consent for 
minors or persons legally incapable ; the consent must be a 
formal document, and shall be irrevocable. The power of 
disentailing, like every other under the statute, is available, 
although the deed be not recorded or the heir have not taken 
sasine. The whole procedure must be under the authority 
of the Court of Session ; and when that authority is obtained 
there shall be recorded an instrument of disentail (conform- 
ably to a schedule), declaring in substance that the lands 
are discharged from the restraints. The procedure, in so 
far as it regards third parties, shall be final, unless challenged 
within a limited time. The power of disentailing is mo- 
dified by a provision that, where the descent of the estate 
has been secured by a marriage contract, there can be no 
disentail until the birth of a child or the dissolution of the 
marriage without one, unless the trustee under the contract 
shall concur. 

It will save repetition to observe at once, that almost the 
whole of the powers conferred by the statute must be ex- 
ercised under the authority of the Court of Session, con-* 



Scotch Entaik. 65 

forinably to procedure prescribed, and that power is given 
to the Court to make further regulations. 

Sections 4. 6. 24. and 38. — The disentailing powers are 
followed by authority to the heir in possession (acting with 
the consents already detailed) to sell the lands, to charge 
them with debts or incumbrances, unconditional or subject 
to conditions and restrictions, and, with the exception of the 
mansion-house and its appurtenances, to lease or feu. But 
fines and grassums are prohibited. Excambions (exchanges) 
are authorised to be made by an application to the Court, 
in place of a cumbrous mode directed by the 6 & 7 W. 4. 

Sections 12, 13, 14, 16, 16, 17, 18, 19, and 20.— In com- 
bination with these powers, provisions are made for effecting 
improvements. The 10 G. 3. is declared not to be applica- 
ble to future entails, thus leaving procedure under it op- 
tional under existing entails. The heir in possession having 
executed improvements either before or after the governing 
date, shall be entitled to grant, for three-fourths of the sum 
expended, a bond of annual rent over the estate, to be ob- 
ligatory during his own life and twenty-five years thereafter. 
But such annual rent during his own life shall not exceed 
the interest of the three-fourth parts of the sums expended, 
and during the twenty-five years after his decease, it shall 
not exceed the sum of seven pounds two shillings for every 
hundred pounds of such three-fourth parts. The bond shall 
not form a ground for the legal eviction of the estate ; the 
annual rent shall be recoverable out of the rents of the 
estate by ordinary process; the heir in possession shall be 
bound to pay and keep down the annual rent ; and the cre- 
ditor's powers against the rents of the estate are limited to 
two years. Heirs of entail may charge the estate by grant- 
ing over it the obligation technically styled a bond and 
disposition in security for two third-parts of the sum on 
which the amount of the bond of annual rent would be 
granted if calculated in terms of the act; and bonds of 
annual rent or in security shall operate as discharges of 
all claims for improvements against the estate and its rents. 

Sections 21, 22, 23. and 29. — Improvements having thus 
been provided for, the next group of sections relates to provi- 

VOL. IX. p 
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sions to wives and younger children. The 5 G. 4. c. 87. is 
declared not to be applicable to future entails. But where 
provisions to younger children have been made in terms of 
that act, the heir in possession is to deal with them in the 
same manner as with monies expended on improvements. 

Sections 6, 7. 9, 10, 11. 25, 26. and SO. — The provisions, 
for the more direct interests of the heir in possession, are 
combined with a series of sections for the protection of cre- 
ditors. A creditor of an heir empowa*ed to disentail by 
himself alone, shall be entitled to affect the estate, and have 
the same rights as if an instrument of disentail had been 
executed. The debts of the entailer, which affect the estate 
to be disentailed, must be disclosed; and creditors who, 
within a year of the disentail, shall adopt the necessary pro- 
cess, shall, notwithstanding it, be entitled to affect the estate* 
Heirs of entail having, previously to the governing date, 
borrowed on the security or credit of their right of succes- 
sion, shall not be entitled to give consents to disentail, but 
the Court of Session have power, on cause shown, to over- 
rule the opposition of the creditors. And a similar rule 
applies to heirs apparent under future entails, but not to 
heirs substitute. The estate charged with the debt may be 
sold for the payment of it, but the creditor shall not be 
entitled to sell in manifest excess of what shall be necessary 
or proper. And where there is a surplus it must be re- 
invested as under the entail. 

Sections 47, 48, 49. — As astuteness might devise means, 
through other forms of conveyance, to defeat the purpose 
of the statute, provisions are made against such defeasance. 
It is enacted, that limitations or restrictions by trust deeds 
or by the constitution of liferents, shall not affect the rights 
of the future heir : notwithstanding the former, he shall be 
deemed the proprietor in fee-simple ; and, after the passing 
of the act, it shall be competent to grant an estate limited to 
a liferent interest in. favour only of a person in life at the 
date of the grant. Nor shall it be competent to insert in 
any future lease conditions regulating the succession, or 
abridging the rights of the heir; but the proprietor shall be 
entitled to enforce any prohibitions or restrictions which 
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shall have been inserted in the lease for the bond Jide pur- 
pose of protecting his just rights and interests. 

Sections 27, 28, and 29. -—Where money is invested in trust 
for purchasing lands to be entailed, it is to be dealt with as 
if it were entailed lands, the date of the trust deed is to be 
held that at which it should have been subjected to entail, 
and out of it provisions may be granted to wives and 
diildren. 

These are the provisions of the statute, which it is im- 
p(»rtant to notice, in so fSur as the public interests are con- 
cerned. There are others of a technical nature, which, 
aldiough material in the working of the act, it would be out 
of place to analyse. Throughout the statute the arrangement 
of the sec^ons and dauses is clear; the series is logical ;• 
and the j^iaseology is precise, and, in general, full with- 
out being tautological. Ambiguities, omissions, and similar 
defects, may doubtless be found when it is subjected to the 
test of judicial examination ; and it would be in vain to hope 
that, unlike all other great statutory changes, it will escape 
the. evil of creating litigation. 

An eikborate exposition ^ the advantages of this alteration 
of the law would be superfluous, as the more important of 
lliem lie on the surfiEuse. In England an analc^us system of 
disentailing has long been practically beneficial; and that 
now conferred on Scotland is, in some respects, superior, as 
it leaves the heir of entail at liberty to deal more freely with 
his property, by leasing and improvements, than is permitted 
under the restraints imposed in many English entails.^ 

> See as to this, the following recommendstions of the Committee (H. C. 1 848 ) 
on Agrievltural Customs, and pmt t — 

** That it seems very desirable to your Committee that estates under settle- 
ment should be endowed with every practicable privilege for their advantage 
. which is attached to absolute property ; and that persons having limited estates, 
in addition to the ordinary leasing powers generally conferred on them, should 
be enabled, under proper precautions, to enter into stipulations of the nature 
abote referred to [for securing compensation for unexhausted improvements] ; 
which at present, it appears, they cannot do. 

** That the power to enter into such ^stipulations, binding on subsequent in- 
terests, might be advantageously made a general incident to leasing powers of 

T 2 
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Without venturing on precise prediction^ we believe that we 
arc safe in saying, that heirs in possession under existing 
entails will, in many instances, avail themselyes of the 
statutory powers, although, as we fear, obstacles will, to some 
extent, be interposed by the machinery of the statute to which 
we will hereafter refer. It is matter of notoriety that many 
of the proprietors of entailed lands in Scotland are under 
great embarrassments, arising occasionally from the difficulty 
of obtaining the means of making profitable improvements, but 
more frequently from the indulgence of a taste for improve-, 
ments merely ornamental. The expensive modes of borrowing, 
which alone were within their power for effecting such objects, 
increased their burdens in a rapid ratio. In many cases a 
sale of the whole estate, or of a portion of it, has become 
indispensable ; and, in many others, it would be highly ex-, 
pedient. Arrangements for disentailing will, in the ordinary 
case, be made with little difficulty. When the heir apparent, 
or the heirs substitute, are the children or other near relations 
of the heir in possession, it will rarely be for their true 
interest to refuse their consent. Where they are more 
distant there may, doubtless, be more difficulty ; but means 
may be devised, not inconsistent with fair dealing, by which 
their consent may be obtained. The division and transfer of 
land, which will thus result from disentailing, will produce 
great and extensive benefits, on principles and through means 
which are too well known to require especial mention. 

Whether the residue of the lands or of the price will be 
entailed of new, and, if so, under what conditions, must, as 
yet, be conjectural. Proprietors in Scotland have, hitherto, 
shown an earnest desire to perpetuate their families through 
the instrumentality of strict entails ; but it is to be hoped 
that this exclusive feeling may yield to the more enlarged 
and liberal opinions which now prevail. The futility of such 
tailzies under the statutory powers of disentailing must, of 
itself, operate as an effective bar. In all probability, entails 

lands in settlement by aid of parliament, and also be conferred on persons having. 
limited interests in land.** 

A question hence arises, whether such powers should be introduced in iamUy 
and marriage setUements of land in England. 
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will» faereafiker» be limited to a judicious r^ulation of the 
fiucoession and to prohibition of gratuitous alienation, to 
'which provisions no serious objections exist*. 

In a manner analogous to the effects of the division and 
transfer of land^ the greater facility of leasing and of making 
permanent improvements will obviously conduce, in a high 
degree, to the advancement of agricultural prosperity. It 
has, of late, been asserted that the inferiority of the agricul- 
tural condition of entailed estates in Scotland has been ex- 
aggerated; but the assertion is refuted by preponderating 
evidence. The censure is, indeed, admitted to be true, as 
regards the smaller estates, and it is only in a few very laige 
estates that the condition is said to be equal to that of un- 
ent^ed lands. The system of leasing for nineteen or twenty- 
one years (the benefits of which are of general operation), 
combined with greater means of outlay, may have rendered 
such estates in some degree superior. But the evidence given 
before the parliamentary committee of 1828 is in accordance 
with the knowledge of every one conversant with the details 
of Scotch agriculture, and amply justifies the position that it 
is, in unentailed estates of moderate size, that permanent 
improvements are most obvious. 

An important boon is conferred, both on the capitalist and 
the proprietor, by the statutory system for borrowing on 
bonds of annual rent and bonds and dispositions in security. 
As formerly mentioned, it was almost impracticable to effect 
loans foi^ improvements under the minute and complicated 
machinery of the 10th of Geo. 3., and the hazards with 
which it was attended. But the mode authorised by the 
amending statute is simple and free from risk, presenting no 
intricacies to the conveyancer, and, in ordinary times, giving 
a fair return to the lender. The calculation has been made 
on the principle of securing to the lender the interest during 
the life of the heir in possession, and of enabling him after 
his decease to make sure of the payment of principal and 
interest. Loans of this nature, as they involve a posti)oned 
date of re- payment, may not suit private lenders; but we 
believe that they will be regarded favourably by the great 
money-lending corporations, which are now numerous and in 

F S 
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keen competitioii. The bonds being transferable by assign*- 
ment reeoided, thej will, in the ordinary state of the money 
market, be of ea^y realisation ; and as the creditor is vested 
with the powers attached to the holders of real securities to 
levy payment of the interest out of the rents, he wiU be in 
no danger, with common vigilance, of losing by accumulation 
of arrears. 

The heir in possession is now placed in a position much 
more favourable than that in which he formerly stood. In- 
dependently of the greater ease with which a loan can be 
had, he is freed from the minute previous procedure, by which 
much expense and delay were caused, and from the anxious 
uncertainty whether, from the omission of some technicality, 
the transaction might not be annulled. An end is put to the 
diflSculties of keeping up the claim agiunst successive heirs ; 
and, in place of a discharge being competent only upon the 
heir assigning to the creditor one-third part of the clear rents 
during his life or until payment, a discharge is now obtained 
by the execution of the bond of annual rent or of the bond 
and disposition in security. In future entails th^re will be 
no difficulty in effecting loans for improvements; for, as 
under them, the heir may, by himself alone, acquire the 
estate in fee-simple, the creditor will be entitled to affect the 
estate itself for the payment of the debt. 

We need not dwell on the justice and sound policy of the 
enactments protecting the interests of creditors, or on the 
facilities afforded for making provisions for wives and younger 
children. The disastrous results which the former system pro- 
duced, in both of these particulars, were amongst its greatest 
evils. 

While such are the benefits which will result from the 
statute, the question emerges whether greater benefits might 
not have been conferred by the prohibition of entails for the 
future, and the creation of compulsoiy means for the abro- 
gation of those in existence. Both of those remedies, and 
more especially the latter, are of that strong character which 
a prudent legislature is reluctant to adopt, unless the neces- 
sity be imperative. Both could have been attained with less 
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hazard than at first sight may be thought. Entails for the 
future oould have been prohibited without the fear of public 
injury^ other than that which some suppose would have 
arisen fhmi the removal of a necessary support of an hereditary 
peen^. This difficulty involves a large question} into the 
discussion of which we do not intend to enter; and we 
content ourselves with expressing a doubt whether it is not 
more advisable to leave the members of the peerage to main- 
tain their position by the wise admimstration of their estates^ 
than to uphold, for their behoof, an artificial system, vicious 
in itself, and interposing a permanent barrier between their 
supposed interests and the true welfare of the other classes. 
It would be more difficult to deal with existing entails with- 
out apprehension of injustice to heirs substitute. But their 
contingent rights can be valued, and the heir in possession, 
or his creditors, might have been empowered to compel them 
to accept of the value^ In many cases they would have 
accepted it without compulsion, as it is notorious that heirs 
substitute under entails have made offer of their rever- 
sionary interest for a moderate present payment. In Scot- 
land a large majority of those conversant with the subject 
would have approved of this more extended plan, had it been 
attainable. But we believe that there is a prevalent con- 
viction that it would not have been advisable to attempt its 
accomplishment, as the policy of the legislature is to resist 
violent changes, and to introduce gradually those reforms of 
the law by which private rights and interests are to be 
materially affected. Merited praise has been given to the 
prudence of the promoters shewn in the limitation of the 
measure to the amount of improvement which for the present 
was within their reach. 

But with this general approval of the amending statute, 
we think that it is liable to two serious objections. 

Firgt. Not only is the statute of 1685 retained in force in 

so &r as it is not repealed, but express reference is made to 

other entail statutes; while others, which are not noticed, 

are, by necessary legal implication, left in existence. We 

«are aware of the difficulty of embodying the purport of a 

F 4 
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series of statutes in a consolidating act ; but it ought to be 
attempted wherever it is fairly attainable. The Scotch law 
of entail presented an opportunity for reducing the relative 
statutes into a code^ as they are comparatively few in number, 
and of no great complication. Not only, however, has this 
been omitted, but there has been inserted in the amending 
act a section extending to heritable property in Scotland the 
enactments of the 39th and 40th Geo. 3., commonly called 
" The Thelusson Act," the well-known object of which is to 
prevent the undue accumulation of profits or produce and 
the postponement of the beneficial enjoyment of them beyond 
a time limited. This, we think, was not an advisable course. 
For that statute is purely English, with the corresponding 
technicalities and phraseology; and it is explained by the 
judgments of English courts. If questions should arise 
under this section of the act, the Scotch Courts will be under 
a disadvantage in construmg that statute, and will find it 
difficult to ascertain whether, or how far, they are bound by 
the English judgments. The better mode would have been 
to insert a series of provisions embodying the subject matter 
of the English statute, but conformably to the rules and 
phraseology of the law of Scotland. 

But, secondly, a still more important practical objection is 
raised by the nature of the machinery for carrying the pro- 
visions of the amending act into execution. Almost every 
step must be taken under the sanction of the Court of Ses- 
sion. The necessity of application to the Court, and of act- 
ing under its cognisance, pervades the statute. By that 
authority lands must be disentailed ; sales, feus, leases, and 
exchanges must be effected ; charges and burdens be imposed ; 
bonds to creditors granted, and provisions to children made ; 
and sales of lands by creditors, reinvestment of residue, and 
trusts for entailing must be executed. Not only is the authority 
of the Court indispensable, but, in many cases, the necessary 
deeds are to be executed at the sight of the Court. The 
administration of entailed estates, except that of the most 
ordinary kind, is thus committed to the Court of Session. 

We deem these provisions to be objectionable. The 
necessity for application to the Court will have the effect of 
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barring much useful administration which would otherwise 
have arisen. There is a reluctance to judicial procedure, and 
to the inquiries and discussions which it may create ; and 
many persons who might have executed judicious and rational 
deeds under the statutory powers will refrain from doing so 
when it is imperative on them to act through the medium of 
a Court of Law. The procedure must be attended with con- 
siderable expense, and be subjected to some delay, by reason 
of the vacations of the Court. It may be open to objection 
from informality or irregularity. And although there is a 
limited time within which such objections must be made 
against instrument49 of disentail, yet even that time is con- 
siderable, and there appears to be no such safeguard for other 
transactions. 

The interposition of the Court might be advisable to some 
extent in sales by creditors ; but in the exercise of all the 
other powers, the parties, we think, ought to have been left 
to originate and complete the transaction under the direction 
of their ordinary advisers. This would, unquestionably, have 
been sufficient for effecting a disentail, or making a sale or 
granting a feu or long lease, or imposing a burden. No evil 
is discernible in the permission to deal thus freely; and 
whoever there was a wrong done, the Courts would be open 
for the remedy. One of the strongest objections urged 
against preceding statutes, and especially the 5th of George 4., 
is that they laid a foundation for judicial trusts, and the 
consequent administration of real property through the Courts 
of Law. It is unfortunate that the evils thus apparent should 
have been increased in magnitude and force. We deem that 
it is a truth too plain to require illustration that Courts of 
Law are instituted for the purpose of enforcing rights or 
remedying wrongs, and not for acting as the administrators 
of property. 
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ART. v.— LIMITED LIABILITY IN PARTNEESHIP. 

Partnership " en Commanditey^ or Partnership with limited Lia^ 
bilities {according to the Commercial Practices of the Continent 
of Europe and the United States of America), for the Employ- 
ment of Capital^ the Circulation of Wages, and the Revival of 
our Home and Colonial Trade, E. Wilson, 1848. 

In the stage of repentance^ the fool takes thought of the 
causes as weU as of the consequences of his misdoing, and^ 
may be, resolves upon a future course more consonant with 
wisdom. It is in this mood of mind that the people of this 
country are now rampant about reduction of expenditure and 
of taxation, emigration, banking, and sundry other causes, or 
supposed causes, of their misfortunes, saving and excepting 
their own individual improvidences, and their own negligences 
of duty, the most fruitful and the most universal cause, with« 
out which the Others would be nearly harmless. As these 
improvidences and neglig^ices form standing conditions of 
our nature, statesmen must not on such a plea deny the con- 
tributions of reform, which it is their duty, as it is within 
their power, to bestow ; and therefore we presume to suggest 
one, which, in its practical operation, may be as effectual and 
as extensive as any. We refer to the Law of Partnership, 
particularly in reference to partnerships en commandite,"^ 
an arrangement, which is peculiarly necessary at thb time 
for great numbers of commercial persons of the second class 
throughout the country, for the advancement of business in 
new and backward places, for the improvement and extension 
of agriculture, for the extension of traffic in our colonies, 
and for meeting a desire for change in the shape of socialism 
and communism, which will become overwhelming here as 
well as elsewhere, unless means be taken to allow of fit ar- 
rangements of an intermediate character. 

In considering this subject, it is necessary, first of all, to 
anticipate or encounter a prejudice which thwarts the appre- 
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cialion of every novelty where intereats are mooh involved: 
The supposition that the new thing proposed or advocated 
will supersede instantly and universally the old things, and 
supplant ail the virtues of the old by ail the vices of the 
new. The different kinds of partnership have their respec- 
tive advantages, and in recommending any, it is not intended 
to decry the others where they are available. It is an 
advantage of a system of comprehensiveness, in law matters 
as in all others, that it affords to different tastes and to dif- 
ferent wants the opportunity of selection and adaptation, of 
making new modifications and combinations of the means 
supplied, and of correcting and counteracting the mischievous 
tendencies of the one, by the presence, suggesting preference, 
of the other. The new has many difficulties to contend 
with in struggling with the old, which has full time to pre- 
pare for its supercession, and for adapting itselP to altered 
circumstances. It is the office of the statesman and the 
legislator, taking counsel of the naturalist and the jurist, to 
remove hindrances to the development of the enterprise of 
the people, according to their wants and wishes, and to lake 
care that the institutions for the administration^of justice do 
not interpose to prevent the fair and free action of that 
enterprise, — perplexing it by incongruous and inapplicable 
doctrines, and restricting it within the competency, most in- 
competent, of its antique and clumsy machinery.* Of such a 
state of things, partnerships, as established by the Law of 
England, are striking illustrations ; they are yet in swaddling 
clothes, though of late years, by dint of much struggling, 
and much hesitating legislation, they have got their limbs 
somewhat more free. 

To the world, though not to England, three kinds of part- 
nerships are known : — 

1. In which all the partners are liable, to the whole extent 

* " Of all the parts of the English legal system, the Court of Chancery, which 
' has the best substantive law, is incomparably the worst as to delay, vexation, 
and expense ; and this is the only tribunal for most of the classes of cases which 
are in their nature the most complicated, such as the cases of partnership, and 
the great range and variety of cases which come under the denomination of 
trust." — John Mill's Political Economy, vol. ii. p. 443. ; see also this writer's 
chapter on the subjeist of this article. 
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of their fortunes^ for all the acts of all the othei^ partners 
within the scope of the avowed objects of partnership^ 2i In 
which some of the partners (those upon whom the manage- 
ment rests) are liable to the whole extent of their fortunes, 
while others who take no part in management are liable only 
to the extent to which they have declared their liability. 
And, 3. In which all the partners are liable to the extent 
only of a declared limit, that is, usually, the number of shares 
which they have taken in the concern. 

Of the first kind are all ordinary partnerships of merchants 
and tradesmen ; of the second are the partnerships en com- 
mandite which exist in France, in Ireland, in some of the 
colonies, and in the United States of America ; of the third 
are incorporated railway companies, in which the liabilities 
are expressly limited by Act of Parliament. 

In any case the partners may, by contract among them- 
selves, limit their respective liabilities, but they cannot do so 
as to the world beyond, in regard to their matters of partner- 
ship. 

The point now in question is, why should not partners be 
enabled to limit their liabilities as to all the world, as well 
as among one another ? Why, if I join A. in a partnership 
to deal in tobacco, and so limit the claims of the public upon 
me as to all his acts which do not concern tobacco, may I 
not by means equally, or if necessary more public, declare, 
with practical effect, that I will only be liable to a limited 
extent for his dealings in tobacco ? Why, if I may be a 
partner in a single adventure, or for a number of adventures, 
and only responsible for them, may I not be a limited partner 
to a limited extent of my means ? 

That we may not come to too hasty a conclusion, let us 
consider the circumstances under which the different kinds 
of partnership, and the conduct of business by individuals, are 
available or preferable, and in some sort the natural history of 
partnerships — the state of things to which each is appro- 
priate ; the objects to which they are applicable ; their 
respective advantages and disadvantages ; the modifications of 
which they are susceptible; the evils which they are calcu- 
lated to remedy ; the objections to the institutions which are 
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requisite to support and protect them ; and the mischiefs we 
suffer from the absence of better arrangements in this respect. 

Few persons (if any) have all the qualifications and means 
requisite for the successful conduct of business — the know- 
ledge^ the skilly the energy, and the capital ; so that the aid 
of others, either by means of agency or of partnership, becomes 
necessary: in large cities, where the division of labour in 
employments is minute, agency supplies for the most part 
the requisite desiderata, but elsewhere partnership is the only 
means. But agency cannot give to the concern that con- 
tinuity which provides for the sickness, the feebleness, or the 
desire of repose of the man of business ; hence even in cities, 
where, in the active periods of life, agency may supply the 
aid, the fuU advantages of a partnership are wanting. 

When the principal is in full vigour, the advantages of un- 
restricted volition are such, that if he be a man of intelli- 
gence, of capital or the means of commanding capital, and 
of energy, he prefers, by means of this agency, in the shape 
of managers, clerks, or assistants, or in the shape of men of 
•business following special divisions, say brokers, warehouse- 
men, bankers, discount-brokers, and others, to conduct his 
business without the aid of partners ; but as his energy or 
his interest flags, he feels, like the old bachelor, the need of 
a partner, and commonly casts about to supply the deficiency. 
Mayhap, following the parallel example, he takes an old 
clerk or servant, as the other would do an old servant, in 
which, though he may gain the advantage of a servile obedi- 
ence to his will, and a steady following of his directions, he 
lacks somewhat the energy and intelligence which an earlier 
or freer choice would give. The case marks at once the 
necessity of the union, and the inconvenience of deferring it 
to too late a period. But why is it so long deferred ? for no 
other reason than that the law, or the administration of it, 
has made a partnership almost as indissoluble as a marriage, 
and that, whatever may be the inconvenience attendant upon 
a choice, perhaps carefully, but unfortunately made, the 
connection must be endured, or a loss of business, partial or 
total, be encountered. In most partnership deeds there is 
provision for arbitration in case of dispute, but the courts on 
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the plea o£ dignity, .or on the plea that the suitor should 
have the best adjudication, have refused to give effect to the 
covenants where one or other of the parties refuses to appoint 
the arbitrator; moreover, they refuse to administer the busi- 
ness pending the suil^ but in most cases insist upon the sale 
and dissolution of the business, which may have been created 
by years of anxious exertion, and in which may be involved 
an immense amount of capital and of credit, the greater part 
of which will be lost, unless the sale and dissolution be con- 
ducted with almost as much care and circumspection as was 
used in creating the concern, and in bringing it to its pre- 
sent state. The faults or failurea may not be of a nature 
to justify the expulsion of either party from the association, 
and thus deprive him of the benefits of the partnership, but 
may only be of such a nature as to call for the judicious 
interference of an intelligent and disinterested moderator; 
but no, the fixity and impliant nature of the rules of equity 
forbid a discriminate and equitable administration of the 
affair, and the elaborate work of years of enterprise and pru- 
dence is sacrificed to the incompetency, the indolence, the 
servile adherence to precedents, or it may be the selfish folly 
of the functionaries appointed by the state to give relief, in 
a matter of almost as much importance, and of as universal 
concern, as marriage itself. 

Following the course of treatment which we have laid 
down for ourselves, we will for the present abstain firom 
pcnnting out the specific remedies which are called for, and 
proceed to discuss the state of things in which the conduct of 
the business by an individual, or by a private partnership, or 
by a partnership en commandite^ or by an incorporated com- 
pany, is appropriate, and the objects to which they are appli- 
cable, and their respective advantages and disadvantages. 

In treating of the motives that induce partnerships, we 
have incidentally referred to the cases in which the conduct 
of business by individuals is appropriate, and to its advan- 
tages and disadvantages. There are no objects to which it 
is especially applicable. In practice, in this country, pro- 
fessional and artistic business is conducted generally by the 
individual v but the disastrous consequences in the majority 
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of instances mark how necessary it is that the law of part-' 
nership and its administration should be modified, so as to 
give to the persons who are dependent on their own skill 
and energy, the means of mitigating the visitations of sick- 
ness, of misfortune, and of premature decay^ the fears of 
which so greatly aggravate the anxieties of life in their case, 
tend to bring on the very calamities which they fear, and 
place them at the mercy of the capitalists and of the mere 
craftsmen, who often realise their fortunes, not by their own 
skill, enei^, and prudence, but by the distresses and undue 
competition of others, whose lives and fortunes are spent in 
most arduous and most precarious pursuits, whereon the 
national welfare depends. Doubtless the irascibility which 
is incident to great and continued mental exertion, indis- 
poses the intellectual person to be a good partner, and, 
like all persons unfamiliar with the necessary rules and pru- 
dences of business, and sanguine of results, he is apt to 
form undue expectations, and to conceive himself cheated, 
where the only cheat has been his own expectations. But 
still there have been instances where the combination of such 
intellectual energy and skill, with capital and habits of 
business, conducted upon regular principles, ha^s been suc- 
cessful, and mutually advantageous to all parties. 

We conceive that there is no instance where business can 
be conducted successfully by an individual, in which it 
cannot be conducted with equal success by a partnership, 
and with all the advantages incident to that association. 
The question then arises, to what state of things are the 
different kinds of partnership appropriate ? 

For large undertakings of a public nature, in which the 
returns are slow and uncertain, and the risk proportionately 
great, — in which a great amount of capital is requisite, and 
which, like government works, may be undertaken and 
carried on by contract, — incorporated companies are suit- 
able. But recent experience has shown, that such companies 
stand in need of a much higher organisation, and of much 
more direct responsibilities, than those bodies, so powerful 
as to over-ride the legislature, have thought fit to impose 
upon themselves. Now that, however, the shareholders have 
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come to find that their interests are not identical with the 
restless energies of the directors and their advisers^ it may- 
come to pass, that those guarantees which pradent legisktors 
have in vain endeavoured to impose for the well-working of 
these companies, will find their best supporters in the share- 
holders, and even in the directors * themselves, who, being 
shareholders, have interests more permanent than the interests 
which they derive from their official capacity. 

Since the passing of the Joint Stock Companies' Acts, 
these bodies differ from companies incorporated by act of 
parliament in this only, that they are liable to the public to 
the full extent of their shares, and the terms of their exist- 
ence depend not altogether upon provisions of special statutes 
made to apply to each case, but partly and chiefly upon the 
terms of their own convention, or deed of partnership, 
governed or restricted in some particulars by the general law 
relating to Joint Stock Companies. This law has failed 
hitherto from not making due provision for such companies 
in their provisional state, and from not providing for compa-- 
nies which either wholly or partially failed to adopt the con- 
ditions of their existence imposed by statute. When these 
legislative provisions shall have been supplied, they, like 
other companies incorporated by act of parliament, wiU be 
proper for all cases where great capital is requbite, and the 
concern does not involve much detail requiring the immediate 
direction or personal superintendence of the principals, on 
account of the fluctuation of circumstances to which the detail 
is applicable. Where the detail is of regular and habitual 
recurrence, and admits of being reduced to routine, it may, 
by means of appropriate organisation, be conducted with 
nearly the same advantage as by private partnership. 

The other two partnerships, — private partnerships, and 
partnerships en commandite^ — are suitable for business of 
detail, where close and immediate superintendence is neces- 
sary, where the turn of the market requires to be watched, 
and where the competition is active. The difierence is rather 
in the terms on which the capital is obtained^ The latter, 
especially where the returns are not regular or certain, ia 
peculiarly suited for the union of skill and of capital, which 
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might be supplied either by individualfl or by companies.; the 
former is applicable to cases where the individuals Aimish 
each their share of appropriate skill and labour, either with 
or without capital, as the case requires. 

In agricolture, in professional, literary, and artistic busi* 
ness, the partnerships en commandite are peculiarly proper. 
In every other species of business they are equally applicable 
ia reference to the supply of capital, without skill or super* 
intendence. But since they would, perhaps, interfere some- 
what with the freedom and promptitude of volition, by reason 
of the rules which must to some extent be laid down for the 
governance of the concern, with a view to protect the inte- 
rests of the commanditairesy or those who do not take an 
active part in the business, they are not applicable to business 
dependent on the turn of the market, to the same degree as 
private partnerships, where all the partners are habitually 
consulted, and any partner may act. On the other hand, the 
regularity induced by due accounting, is calculated to give a 
steadiness to business, and to enforce liabits of prudence, the 
want of which is the great cause[^of failure among tradesmen 
generally. Moreover, they would enable many to obtain 
some share of the profits of business, without embarking in 
it all their time and labour and skill, which may be more 
profitably engaged in pursuits to which they are more adapted, 
and in which they may be more required ; while the ruinous 
competition which results from the present state of things, 
forcing individuals into trade, as the only means of getting a 
fair return for their capital, or for the labour and skill com- 
bined with their capital, would be in some degree diminished 
to the benefit of the state generally, and of the individuals 
particularly. 

The objections to partnerships en commandite have been, 
the means which they might afford of enabling partners to 
obtain a disproportionate share of the profits at the expense 
of the creditors, whose interests it is supposed are protected 
by making every person who receives a share of the profits 
liable to the extent of his fortune, for the debts and obliga- 
tions of the concern. The denial of this mode of partnership 
has produced this very effect. Its objects have been attained, 
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or attempted to be obtained^ partly by permanent advsabeft 
in the shape of outstanding credit from the bankers; partly 
by loans of a permanent kind from houses with which th6 
concerns have dealings; and partly by loans made by p^nstons 
holding agencies or clerkships at a disproportionate saliyy ; 
and by some other arrangements of a similar kind. All ibese 
methods operate as drains upon the resources of the concern, 
at unfavourable periods, expose it to great risk, and operate 
to defraud those creditors whose relations with the concern 
are less intimate, and who have not^ therefore, the means of 
watching its dealings, and stepping in to protect themselves 
by a timely withdrawal. The bankers^ through whose hands 
all the transactions of the concern pass, have the earliest 
intimation of the state of the concern, and the instances are 
not rare in which, by sudden withdrawal, they have brought 
fair concerns to a stand, though generally they are re- 
strained by the fear of that conclusion, and of its tendency, 
like fire, to extend its ravages to other concerns, and induce 
general panic or prevalent distress. A chief danger of a 
modern panic rests here. Depositors are protected from the 
failure of banks by the numerous shareholders, and the 
restrictions upon their issues; but the necessity of doing 
business has engendered this dangerous system of credit by 
permanent advances, and introduced a new source of calamity. 
In each of the instances of evasion above adverted to, 
the lender receives the full rate of interest, whether the 
year be good or bad, besides imposing the severest terms 
in his other relations with the concern; thus draining it 
when its resources are least available ; whereas, in the 
partnership en commandite^ where the commanditaire re- 
ceives only a proportion of the profits, varying with thd 
returns, the obligations do not press so severely in periods 
of pressure. Considered, therefore, as an arrangement of 
individual concern to the trader, it is by Tar the most bene- 
ficial ; to the capitalist creditor not less so, for though in bad 
years he may receive less, he will be indemnified by the 
average returns: to other creditors it will not be less 
advantageous but more ; the resources of their debtor will not 
be so much perilled, as there will exist between them and 
the common debtor a class of creditors interested in dus- 
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iauuQg luni, and entitled to inspect his concerns, and enforce 
the jHTOper keeping of accounts and other legukrities, by 
which the prudences of business will be incidentallj promoted. 
Speculation and adventure have ceased to be fair or proper 
among the general class of traders ; thej should be confined to 
Ihe merchant. Hence the most undeviatmg regularity might 
be enforced without danger or hindrance to trade. The 
demands of a district may be ascertained by a very little 
labour and care, and it is the office of the tradesman to pro- 
portion his orders accordingly. The ruinously cheap prices, 
which cast every thing within the reach of every body, are 
paid for by national evil and national losses, which bring the 
actual cost to a remunerative one, that prevents the public 
from having the article at a really cheap rate, while it fail» 
to bring the remuneration to the right quarter — the pro- 
ducer, the merchant, the tradesman. For the ordinary range 
of supply, therefore, the partnerships en commandite are 
highly suitable, and if extensively used would be nationally 
beneficial The system would steady trade, and yet give to 
the public those opportunities for commercial enterprise, from 
the desire for which it is hard to escape in a commercial com- 
munity, and which is probably necessary to satisfy the 
gambling propensities of human nature, to afford the excite- 
ment of uncertainty, and grant relief from the dead level of 
eertainty. 

It is impossible, within the compass of one article, to illus- 
trate the workings of the different methods of partnership 
which obtain, or the practices which in fact are in vogue. 

Partnerships, like contracts, have a tendency to adjust 
themselves to the occasion which gives rise to them. In 
diff^^ent countries, and at different periods, according to the 
system of economy which has place, they have assumed a 
different character, both in fundamentals and in details. 
Examples of every kind may be found in the various coun- 
tries of the earth, corresponding with the respective con- 
ditions of those countries. Except in England, they have 
not been formed upon any rigid principle, either of jealousy 
for the interests of the creditor, or of leniency for the 
interests of the debtor. The difficulty in this country has 
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arisen from the difficulty of applying to the adjudication of 
questions of difference^ and to the administration of the affairs 
of partnerships in litigation, the procedure adopted by the 
courts of judicature. Where the partnerships are numerous, 
or where the circumstances are complicated, the machinery 
has been found inadequate; and in order to extricate them- 
selves from the dilemma, the courts have been tempted to 
adopt, in determining questions, a severity of prindple in* 
consistent with the needful and practical pliancy of partner- 
ship arrangements, and have assumed that the i>arties to such 
arrangements were actuated by principles to which they 
have not referred. 

Of late years the legislature has attempted to diminish the 
evil by establishing a system of registration as to joint-stock 
companies, and by overcoming difficulties incident to the 
unwieldiness of the societies as r^ards the rule adopted by 
our Courts, in matters which come before them, that all partiea 
should have direct notice or directly appear. The laws for 
this purpose were carried through parliament with difficulty, 
and, as usual, much valuable matter was lost by the way. 

Much, therefore, yet remains to be done ; and that cannot 
be till the principle be established, that any partnership con- 
tract, duly registered, shall be binding on the public as on 
the partner to the contract, so long as the terms of that con- 
tract are adhered to ; that if the contract be departed from, 
it shall not be deemed to be abandoned generally ; and that 
the burden of litigation, in respect of such contract, shall 
fall on those who have deviated from its terms. The courts 
should be required to give effect to the stipulation, for re- 
ferring matters of difference to arbitrators ; and, in aid of that 
purpose, a court of arbitration should be established in con- 
nection with the machinery for registering partnerships of 
every denomination ; and for the maintenance of such courts 
in an efficient form, there might be imposed, in respect 
of an annual certificate of registration, a small stamp duty* 
Such a court of reference should exist in subordination to 
the higher courts, and be aided and supported by them. 

The principle of special courts for matters of peculiar 
difficulty and pressure, and intrusted with a relaxation of the 
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strict rules of the courts^ has been well established ; and by 
judicious arrangements nmy be made to work well with courts 
of general jurisdiction, whether imperial or local — a point to 
be specially aimed at, for the avoidance of injurious conflict. 

By far the most efficient results would be obtained by the 
publication of the proceedings of the office for the registra- 
tion of partnerships and of the adjudication of questions that 
wonld necessarily arise in the administration of the law: 
a means of producing the desired effects of legislation 
without direct enactment, which ought to be resorted to 
more generally in a country where the universal tendency 
is to resist the imposition of law, even for the public benefit, 
unless the evil be of great magnitude, and then seldom in 
an efficient form. The constant publication of cases of mis- 
chief and of the inoperativeness of the law, would inform the 
public how much of the evil might be remedied by their own 
precautions ; how much more might be accomplished by their 
moral influence ; and how much it is indispensable for the 
legislature to effect by its interposition. 

In the present case such cautious treatment is peculiarly 
necessary; a priori legislation, unaided by the convictions 
of the people, would prove abortive, unless it were confined, 
as it ought to be, to furnishing the means for enabling the 
public to act upon those convictions in their private arrange- 
ments, — that is, by means of registration ; by means of ready 
tribunals for the adjudication of questions ; and by means of 
an appropriate court for the administration of partnerships 
pendente lite, in those cases in which the absolute dissolution, 
and sale of the property and effects of the partnership, and 
winding up the concern, would be attended by ruin, or by 
consequences disproportionate to the occasion. 

The recent legislation which has enabled the Court of 
Chancery to interpose in the case of joint-stock companies, 
might be made more generally available ; but till the subject 
had been well worked out, it should be assigned to a special 
court, formed somewhat on the plan of the Court of Bank- 
ruptcy, but aided by officers authorised in special cases to 
inspect the conduct of the business, with prompt powers of 
reference to some competent referee, to determine bye ques- 
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tions^ and exercise the discretion which must be invested 
somewhere. That such a jurisdicticm would be difficult and 
embarrassing there can be no doubt^ and most difficult and 
embarrassing at the outset; but it should not be denied. 
Experience would diminish these incidents^ and suggest the 
limitation of interference. Nothing can be so bad as the 
present position of affairs, which in the delusive expectation 
of protecting creditors, opposes hindrance to the best and 
most prudent means of enterprise, because in a proportion of 
cases there may be failure or fraud ; instead of counteracting 
such tendencies by special means, that will not defeat the 
main object, and contrary to the general policy of the English 
law, which is to allow free action, and to visit irregularity by 
punishment or retribution. Doubtless the parties, by whose 
fraud or negligence or want of skill, the interference of the 
court is rendered necessary, ought to bear all the costs and 
other consequences; but it is on all grounds unwise and 
unjust to establish a system of denial of justice on account 
of the incompetence of the court and its machinery, rather 
than to remove, by continual efforts, the causes of incompe- 
tence, the best means of which cannot be discovered but by 
continual struggling with difficulties. 

In supplying such a special tribunal it is not necessary that 
new functionaries should be created. Some of the existing 
functionaries might be put in a new attitude ; so organised 
and so disposed that their attention and their efforts may be 
concentrated upon the subject matters of their jurisdiction, 
and that the proceedings may not only be fully and distinctly 
recorded in an aecessible shape, but the attention of the 
public may be directed to them. 

The work^ the title of which is prefixed to this article, 
contains striking remarks on the importance of the Partner- 
ship en commanditey and an appendix, comprising copious 
statements of the views upon the subject entertained by 
leading commercial men, bankers, and lawyers, together with 
full details of the requirements of a law for realising this 
description of partnership. Its illustrations of the necessity 

* We are indebted for this work, we believe, to Dr. Shelton Mackenzie. — : 
Ed. 
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of some remedial proeess by which small people may make 
head against the monopolising tendency of powerful firms, 
and of l^e suicidal results of such monopolies, examples of 
which are familiar, in the recent bankruptcies of merchant 
princes, who were wont to be our boast and our pride, fortify 
the principal suggestions, and deserve peculiar attention. 
In truth our strength lies not in a few splendid houses absorb- 
ing all trade, but in the multitude of smaller energies and 
industries pervading the nation and its dependencies. The 
opening of trade since the war has had the effect of paralysing 
the established houses of the provinces, whose fixed engage- 
ments rendered them unfit to cope with the freer enterprise 
of fresher and more active competitors. If the law of part- 
nership en commandite had existed, they might have trans- 
ferred these fixed engagements to commanditaires and en- 
countered the competitor with greater strength and ability — 
the strength of established credit, and the ability resulting 
from better experience of the field of enterprise. As it is, 
one aftef another has fallen, and hundreds are destined to 
fall, if the legislature do not interpose by relaxing the 
severities of our system of partnership. To us the conse^ 
quences appear appalling. We cannot but look upon the 
destruction of houses of good credit with the fear that our 
middle class may lose much of its respectability. A succession 
of hot adventurers, starting without capital, character, or 
credit, dashing on for a few years in a showy run of business, 
and flying at last to the Court of Bankruptcy for relief from 
overwhelming obligations to be^n again in a like career, will 
go far to destroy our commercial position, and our political 
position also, for with the loss of personal credit must come 
a [^irit of adventure in public affairs which will render all 
things unstable. 

The rapid processes for the recovery of debts, and for the 
relief of insolvents and bankrupts, together with the fast 
doings of all kinds, make it peculiarly necessary that all 
honest and well-intentioned houses, that are not yet despoiled 
by the ruthless and unscrupulous course of competition, should 
be enabled to protect themselves, as best they may, by proper 
partnership arrangements. The hzissez faite- principle applies 
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here with peculiar force. It is not asked that the legislature 
should create new rights or abrogate old ones, but simply to 
enable the public to make what conventions it can or will^ 
and then to afford the proper judicial and administrative 
means of realising and enforcing these conventions, even 
although it should be to fly in the face of some doctrines or 
practices of Courts of Equity. 

It matters, however, very little to the commercial people 
what the cause may be ; they find their energies trammelled, 
and are struggling to escape. It pleases them to think that 
by reducing the State to their own poor condition of help- 
lessness they will obtain their object; but probably, after 
having weakened their institutions, they will discover that 
they should have strengthened where they have crippled, 
and that it would have been better to tax themselves to find 
the means to unloose their legal trammels than to spend so 
much effort in destroying the consequences of past abuses — 
universally admitted, universally repudiated, and suffered to 
exist, only for the life of present possessors, for the sake of 
that principle of security with which we have hitherto in- 
vested, not only the rights of property, but the rights of 
industry. We believe that the amendment of the law of 
partnership, and the means of administering that law, would, 
having reference to its effects on the eneijgies of the people 
of this kingdom and its dependencies, be of iPar more import- 
ance than even any reduction of taxation and expenditure 
which we can make during the present generation. We say 
the Law of Partnership, and the means of administering that 
law — not a dry act of parliament, but the practical sanction 
which It obtains by the aid of Courts of Judicature acting 
promptly and wisely upon principles founded on the nature 
of the engagements, as determined by the exigencies, of the 
people. The lejglslation of the past session has given prac- 
tical means of working such matters to some and a great 
extent, but the principle is either wanting or not yet declared ; 
and we repeat, till partnerships (partnerships en commandite) 
can be freely made, with the full sanction and recognition of 
the legislature and the Courts, this well-spring of wholesome 
commercial energy will not flow rightly. 
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ART. VL— THE PROVINCE OF THE BAR IN ENGLAND. 

[The present forms but one of a series of articles which we hope 
on future occasions to resume, on the subject of the Lawsy 
JReguUuionSy and Usages practicalfy affecHng the English Bar."] 

Unlike the system that prevails in most of the states on the 
Continent S the institution of the Bar in England is for the 
most part based on no positive law. There are not even, as 
in the case of other vocations in this country, acts of parlia- 
ment presciibing any particular qualification for a barrister ; 
nor are the Inns of Court, with which the order is so closely 
identified, legally r^arded in any other light than as voluntary 
societies^ the origin of which it has been said no where pre- 
cisely appears.^ 

Our common law is deemed to confer on the presiding 
officers of all Courts of Justice the right of regulating the 
admission to practise in them^ in accordance with which 
general authority the Superior Courts at Westminster have 
for many ages given exclusive audience in all proceedings 
before them, not conducted by the parties in person, to 
members of the Inns of Court of the degree of barrister or 
apprentice^; and the legal recognition of barristers of the 
Inns of Court, as a privileged order, can be traced in numerous 
statutes, authorities, and text-books, which, in the course of 
these observations, we shall have occasion to refer to; and 
there is evidence of the direct interference of the Crown in 
furtherance of tlie system in early times, in the instance of 
the precept directed to the Judges at Westminster as to the 
selection of apprentices and attomies in the reign of Ed- 
ward I. ^ and in the case of the rules from time to time made 

^ See as to this Domat, Droit. Fubl.» Ht. ii. tit 6. 

' Per Lord Mansfield in Rex v. Grays Inn, Dougl. 354* 

» CoUier v. Hicks, 2 B. & Ad. 663. 

* Per Lord Tenterden, 2 B. & Ad. 663. 

^ Precept de Attomatis et Apprenticiis, I Rot. Pari. S4. 



90 The Jn*omnce of the Bar in England. 

hj the Chancellor, Privy Council, and Judges, for the regu- 
lation of the Inns of Courts, of which the Judges at West- 
minster Hall are ex officio the visitors. 

The concurrence of barristers in the Superior Courts appears 
to have been at a very early period required, not only in the 
advocacy of causes vivd voce in Court, but also in drawing 
the written pleadings when they ceased any longer to be 
delivered ore tenus.^ We know, indeed, that in all the 
institutions from which our own have been imitated, similar 
regulations prevailed: the rights, privileges, and duties of 
advocates being laid down both in the code of Justinian^, and 
in the records of those northern tribes whence our forefathers 
tire said to have migrated.^ In our own statute book, bar- 
risters, as a recognised order of practitioners, are repeatedly 
mentioned under the term of conteurs et sages gents, narra- 
tores, pleaders, apprentices, &c.^ the most eminent of whom 
were, agreeably to the genius of the feudal institutions of the 
Normans, enrolled as officers of the Crown, under the name 
of servientes ad legem,^ Whether, however, as Serjeants, or 
merely as barristers or apprentices, the class of whom we 
speak have for many ages been known as the Bar of Eng* 
land^, whose well-established privileges arise in their cha- 
racter of advocates, chamber counsel, or draftsmen, which 
privileges may perhaps now be regarded as confirmed by 
statute law, the 9 & 10 Vict, c. 54., which put an end to the 
exclusive privilege of the seijeants, having distinctly recog- 
nised the right of barristers-at-law to "practise, plead, and 
be heard," in all the Courts at Westminster Hall. 

The province of barristers in the Courts at Westminster, 
as recognised by the statute just alluded to, consists at the 

. > See tbe authorities cited in Stephen, on Pleading, Appendix, note R. 
. » Lib.iii. tit, L c. 14. § 1. 

' HeLnec. El. Jur. Germ. lib. iii. tit. £. sect. 82, 83. 

< 33 Ed. 1. St. 3. See Bract. 372 6. 412 a. 

' See Manning*8 Serjeant-at-Law, 192., and cases there cited. 

' Though advocates in the Ecclesiastical and Admiralty Courts at Doctors' 
Commons, and 4he Courts of the two Universities may, by their acquirements, 
talents, and worth, be justly entitled, in common parlance^ to rank as Members 
of the English Bar, our observations are necessarily confined to the Bar of 
Westminster Hall, t. e. of the four Inns of Court. 
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present day, and baa for many ages oooBiated, in practising, 
pleading, and being heard there in all proceedings in which 
the parties do not appear and sue or defend in person. 

It is easy to trace, in the varions cases reported in our 
earlier authoritiecf, the year books, &c., on the subject of 
maintenance and champerty^ the gradual alteration of the 
system by which the counsel in a cause was immediately 
retained by the suitor, personally consulted by him previous 
to and at every stage of the cause, and in all cases of diffi- 
culty (whether the subject of litigation or not) to that fiur 
more convenient arrangement, existing at this day, by which 
an attorney or solicitor is invariably required to act as the 
medium of communication between a private inchvidual and 
the counsel who is retained to act for him. 

The statute 33 Edward I. st 3. enacts that *^ none of our 
Courts, of pleaderSf apprentices^ attamiesy &c., shall take any 
plea or suit to champerty or maintenance;" and in the year 
book, 11 H. 6. fol. 10 and 11., the distinction is taken between 
the case of a man of law giving counsel to the party, or being 
a counsel with him in a tnd. (which was deemed justifiable]^ 
and the giving his proper money for maintenance (whidi was 
not so) ; and we find the exclusive exemption from the lawB 
against maintenance, of counsel taking fees for their advice 
and assistance, repeatedly recognised in the authorities..^ 
The system thus recognised no doubt encouraged the very 
objectionable practice of counsel personally meddling in their 
clients' affairs, and performing a great portion of those duties 
which now devolve on attornies and solicitors ; and we have 
some evidence of this in the rules for the government of the 
Inn of Courts made as far back as the reigns of Phillip and 
Mary, and of Elizabeth, for the prevention of members prac- 
tising as attornies or solicitors — rules which have, in some 
instances, been since practically enforced by disbarring and 
expulsion. 

Not very long after these rules, with regard to the Bar, 
were laid down, the other branch of the profession came 

1 See 2 Inst. 564, and Comyn's Digest and Viner*s Abridgment, tit mainle^ 
nances and. cdses there cited. 
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under more systematic regulations. Attomies and solicitors, 
who seem from a series of legal decisions and old rules of 
Court to have been formerly objects merely of coercion and 
penal enactments, were recognised by statute, raised into the 
rank of a liberal profession^ invested with peculiar privileges, 
and placed under systematic regulations, calculated most 
materially to enhance the respectability of the vocation. 

The barrister of the present day practises in transactions, 
out of Court, as a chamber counsel, conveyancer, pleader, or 
draftsman, and in Court as an advocate. We purpose now 
to see what is the legitimate province of the barrister in these 
departments under the existing system. That portion of the 
practice of the law which devolves on barristers, consists in 
counselling or advising parties previous to and during the 
progress of litigation, in disputed as well as amicable legal 
arrangements, and in drawing or settling such difficult legal 
documents as are beyond the skill of those who have not 
paid equal attention to the more profound branches of the 
legal science. With respect to pleadings, the sanction of a 
barrister, we have seen, by our common law was required in 
every case where the proceedings were in any other than 
the simplest or most ordinary form, a faint trace of which 
still remains in the rules requiring the signature of counsel 
to special pleadings in the Common Law Courts^, and to a 
large proportion of the pleadings in Chancery, where counsel 
are expressly prohibited from putting their hands to plead- 
ings unless drawn or settled by themselves, and made re- 
sponsible for the contents.^ 

The barrister, by devoting himself at an early period of his 
professional career to some one branch of the science and 
practice of the. law, has facilities for making himself perfect 
in his particular department which are almost out of the 
reach of the general practitioner ; and he moreover avoids the 

> See Tidd*s " Practice,*' p. 724, ed. 8. The Rule H. T. 2 W. 4. dispensed 
with the signature of counsel to pleadings concluding to the country j but plead- 
iQgs concluding with a verification all require the sanction afforded by a barris* 
ter*s signature, with the exception of a few of very ordinary occurrence, e, g, 
plene administravit comperuit ad diem, nul tiel record, &c. See Reed r. Spurr, 
2 Mees & W. 76. 

• Sec Beames' Orders, 82, 83. 165, 166. Monro's Acta Cane. 7S2. 
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distraction of a mnltiplidty of vooatione, and, that much more 
perplexing intermption to stadions inveatigation, \1he getting 
up tite facts, the wholesome practice being now rigidly ad<* 
hered to, that this duty shall always devolve upon attornies 
and solictors, from whom alone professional etiquette declares 
that a barrister can receive his instructions. 

The occasions on which, during the progress of litigation 
or the conduct of a law transaction, the interposition of 
counsel is at the present day usually called in, must necessarily 
depend on the discretion of the party himself, or his imme- 
diate adviser, the solicitor. With the view, however, of 
keeping each branch of the profession within its proper 
sphere, preserving upright practice and decorum, and insuring 
responsibility — the responsibility to pubUe opinion and the 
Courts, without whose countenance no member of the Bar 
can expect to succeed — it has long been a professed object 
of the Inns of Court that the practice of the law by members 
pf the Bar should in every case, as iar as possible, be ex- 
ercised under the surveillance of the Judges and the pro- 
fession ; and that no one should directly or indirectly act in 
the capacity of a barrister without undei^ing the wholesome 
ordeal of a regular probation, and the subsequent ceremony 
of being publicly called to the Bar by the Inn of Court to 
which he belongs. Improvements in the system of education 
in these societies we have repeatedly and earnestly advocated ; 
but the advantages which are even now derived from the 
public scrutiny directed towards the Bar, as a body, in the 
practice of the several departments of the law, are too obvious 
to be conceded to any arguments drawn from other cou"* 
siderations. 

The ancient degrees of tlie law mentioned by Lord Coke 
(net including attornies or solicitors), are mootmen (or stu- 
dents), utterbarristers, benchers, and serfeants^; and, until a 
very recent period, no one (except in the character of an 
attorney or solicitor) was admitted to practise, plead, or be 
heard in any proceedings arising in the Courts of West- 
minster Hall, without taking the degree of utterbarrister, 

^ Prcraoeto4 Rep. 19, 
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which, by bringing him into oonstaiit coniact with the otfa^t 
members of the Bar, and under the direct surveillanee.of the 
Bench, served as a special guarantee for his upright conduct 
and professional decorum* 

. At the present day, the Law List contains the names and 
addresses of a very large number of benchers^ Queen^s counsel, 
Serjeants, and tiUerbarristers, and a far greater number of 
attomies and solicitors; but it also includes. a third or inter- 
mediate class, under the designation of certificated convey 
ancers and special plmders. The legal existence of this dasft 
of practitioners seems not to have been directly recognised 
previous to the 44 Geo. 3. c 98. s. 14., which allowed them 
to practise, as an eminent special pleader remarks ^ ^^ rather 
for revenue purposes than upon any principle of sound policy ; " 
and, from that period to the present, contrary to the p<dicy of 
tlie ancient institution of the bar, and the professed object of 
the modem regulations with regard to attomies and solicitors, 
a system which has been thus stigmatised by one of its owa 
disciples, has been protected, and even directly encouraged, 
by the legislature, by the stamped certificate to practise being 
now declared as a qualification for official appointments 
equivalent to a public call to the Bar? 

Whilst we make these observations, we are well aware 
that, by the existing rules of the Iims of Court, no member 
can receive the hencheri sanction to practise as a conveyancer 
or special pleader until he has kept twelve terms, or, in fact, 
the same number that would entitle him to be called to the Bar ; 
and we are also aware that, under the present system (the 
evils of which we are denouncing), many eminent special 
pleaders have risen into public notice, who, it is airgued, 
would not have had the same opportunity if they had not 
been allowed to practise before they were called to the Bar. 
Admitting the rule first alluded to to be effectual in excluding 
objectionable persons from practising, and further admitting 
(wliat we have a very considerable doubt of) that the present 
system creates more adepts in the " laudable science " of 

* Chitty's General Practice, p. 34. 

* See inter alioi the 9 & tO Vict. o. 95, s. 9. 
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fipedal pleading than cbnld exist after the abolitibn of the 
certificate system, we are prepared to contend that the evils 
of this system are of too serious a nature to be upheld by 
any such considerations, and that the sooner the impolitio 
imposition is abolished, ftom which this petty revenue is 
derived, the better. 

It is said, in the first place, that the act of parliament, by 
which a mere member of one of the four Inns of Court 
becomes de facto entitled to a stamped certificate to practise 
as a conveyancer or special pleader (to practise, in fact, in 
some of the most difficult branches of the legal science), is 
inoperative. To sustain such an argument, it muBt be assumed 
that a mere by-law of a corporation — nay, a rule of a volun- 
tary society — shall have the eflfect of defeating the express 
provisions of a public general statute. If the rules of the 
benchers have not this effect, and if (as we certainly believe, 
and as we find to be tiie opinion of othersS) these rules are 
not binding, even by way of a condition assented to on 
becoming a member, inasmuch as they are in restraint of 
public rights, their real obligation is only on the man of 
honour ; and there is nothing to prevent persons possessed of 
less punctilio from availing themselves of the proverbial 
laxity of the Inns of Court regulations, to obtain admission 
for the mere purpose of insisting on the privilege conferred 
by the stamp laws. 

Even under the present system, however, supposing the 
rules of the* Inns of Court to be completely effective, and 
that no one can practise as a conveyancer or special pleader 
who might not, if he wished it, have been at once publicly 
called to the Bar, what apology is there left for a system 
which admits of men of precisely the same qualifications, and 
after precisely the same ordeal, being in. one case enrolled 
among an order of men the most punctilious as to etiquette 
and general conduct, restricted by known rules and usages 
as to their practice, their fees, and their general conduct, and 

' In an article on *< Special Pleading and Special Pleaders,** in the Law 
Magazine of Noyember, 1847. vol. yuu.p. 85< N. S. 
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in the other case systematically infringing almost every rule 
and usage recognised by the Bar. 

We speak plainly^ though we should much regret giving 
offence to gentlemen practising under the Bar by these observa- 
tions ; but it appears to us that a system which allows of men 
of the same rank and standing, in one instance working hard 
for a remuneration much smaller on each separate occasion 
than an attorney or solicitor, and in the other case being 
stringently bound by a minimum of fees, is calculated in 
itself to produce extreme inconvenience. To find an eminent 
special pleader laboriously drawing for seven shillings aifd 
sixpence what the merest tyro at the Bar dare not receive 
less than half a guinea for signing, has something in it more 
than ridiculous. But are there no other inconveniences fol- 
lowing from this practice ? If the attorney goes, as he has 
a right to do, to the cheapest market, and generally, if not 
uniformly, consults his pleader during the progress of a case, 
instead of the counsel who is afterwards to argue it in Court, 
can the latter be expected to be as prepared for difficulties 
and objections at the trial or hearing as if he had had his 
instructions weeks before, instead of on the eve of trial ? 
If such means are taken to make the department of mere 
pleading a separate vocation, can any surprise exist that so 
much mere technicality exist in the profession, or that igno- 
rance of its practical rules is sometimes found in barristers 
of the highest order of talent ? 

If there is any force in these observations with respect to 
certificated special pleaders employed and consulted by the 
Attorney, need we say a word as to the certificated convey -• 
ancer, who can hardly have any other motive for not applying 
to be called to the Bar, than that he would not then be able 
to practise in competition with the attorney.^ This latter 

■ It is fair to say, that there are some most respectable exceptions. (See Lord 
Londonderry's Memoirs of Lord Castlereagh, vol. i.) The class as a whole is, 
liowever, not altogether worthy. At the same time, let not the attorney be too 
rampant on this score, as it might easily be shown that, until recently, convey- 
ancing business was not at all within his province. Let us, however, confess 
that many of them are now exceedingly well infprmed in this department of 
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class, however, the attoimies and solicitors have been strong 
enough in a great degree to do away with. We should cer« 
tainlj hail with satisfaction the total repeal of these regula- 
tions by which a mere stamped certificate legally confers the 
right of practising in the profession of the law ; but, until the 
goYemment can be induced to give up this paltry source of 
revenue, it appears to us that no valid reason exists for con- 
tinuing to hold out direct encouragement to the class of eer* 
tijicated practitioners, to the prejudice of practitioners at the 
Bar or the solicitors. No vested rights of the class are likely to 
be attacked, but surely, if the above remarks are not wholly 
erroneous, neither the judges or their subordinate officers the 
taxing masters should sanction (what we believe the present 
practice of taxation of costs does) a system, the alteration in 
which is by no means calculated to injure any individual, 
though it would most materially benefit the profession as a 
body. 

We have thus regarded the privileges of the Bar as 
chamber counsel and draftsmen : it remains to say a few 
words with respect to their privileges as advocates. 

In the superior courts at Westminster it has been already 
observed, barristers of the Inns of Court are exclusively 
heard where parties do not sue or defend in person, no ex- 
ception being made (except by favour) in the case even of 
doctors of laws, Irish or Scotch advocates, &c. In the courts 
of the Counties Palatine and on circuit the same rule appears 
to have been always adhered to ; but in inferior courts, pro- 
bably in accordance with the common law principle recog- 
nised in Collier r. Hicks ^ we often find a different system 
prevailing, — the presiding officers recognising, from neces- 
sity's sake in remote districts, where a regular Bar could not 
be. expected to attend, attomies and solicitors, or occasionally 
other persons in the character of advocates, and in one or two 
instances, as the Lord Mayor's Court in London, or the 

the law. If, instead of being adjutative (as now they are) to the necessary 
reform in our law of property, the attorneys proved an obstructive class, this 
would be a matter of regret As it b, we are well satisfied that things should 
remain as they are. — £d. 
' 2 B. & Ad. 663. 
VOL. IX, H 
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Palace Coart at Westminster, a limited nomb^ of ooonael 
onlj are allowed 

Of these last exceptions to the ordinary rule it is not our 
pmrpoee to speak, die general privil^e being affected by 
•pedal customs, charter, or patent ; but the general right of 
the Bar to pre«-andience or exdusiTe audience in all r^ularly 
constituted courts of justice in this country, we oonoeiTe to 
be well founded on established principles of policy and general 
convenience. 

Barristers of any of the four Inns of Court, we concrive, 
must be deemed at the present day to have de jure the privi- 
lege of audience^ and a right to act as advocates in all courts 
where neither a contrary immemorial custom, as in the Ecde* 
siastical Courts, or an act of parliament, as in the case of the 
Bevising Barristers' Courts, prevent them : for their rights 
having been for so many ages recognised by the Judges of 
Westminster Hall, whose peculiar province it is to declare 
the rules of the common law, must be deemed to receive the 
sanction of the common law itself, and, wherever the general 
privilege of having advocates or counsel is recognised by law, 
barristers of the Inns of Court are deemed the legitimate 
class to fill that character. ^ Have then any other besides 
barristers of the Inns of Court, or doctors of law in the 
Ecclesiastical Courts, the recognised character of advocates 
in this country ? Has any individual not belonging to the 
order of advocates known to the law the rights or privileges 
of an advocate in any court of law, further than pro hae vice, 
except where a contrary immemorial custom, or an express 
act of parliament has conferred this right ? We think the 
direct contrary may be assumed from reference to the course 
of legislation on this subject, as well as from the very few 
cases where the question has been raised. 

In some instances of modem statutes, indeed, attomies and 
solicitors have been expressly recognised in the diaracter of 
advocates, e.ff. the Bankruptcy Court Act^ whereby attomies 

> See, c. g,y the Prisoners' Counsel Act, 7 & 8 W. 4. c. 1 14. s. 2. See New- 
ton V. Constable, 2 Queen's Bench Reports, 1 57. See also Barclee's case, 2 Sid. 
101. 

■ 1 & 2 W. 4. c. 56. s. 10. 
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and solicitors were empovrered to appear and plead in bank- 
ruptcj proceedings toithout employing counsel, and the Pri- 
soners' Counsel Act, which gives attomies the privil^e of 
examining and cross-examining witnesses on summary pro- 
ceedings before justices of the peace. ^ It is worthy of 
remark, that the above provision with respect to proceedings 
in Bankruptcy is now repealed ^ and that it may still be a 
question whether attomies, or, in fact, any other class of per^ 
sons besides Members of the Bar, are strictly entitled to 
appear and act as advocates before the bankruptcgr commis- 
sioners. Certainly some abuse of the right conferred on attor- 
nies and solicitors, both by this Bankruptcy Act and by the 
recent Small Debts Act^ appears to have sprung up by the 
system of attornies, who are not employed at all in that ca- 
pacity, assuming to act merely as advocates, regularly receiving 
briefs from other attomies, and, as it would seem from several 
cases which have occurred in the County Courts, designedly 
avoiding both the duties and the responsibilities which the 
character of attorney in a case imposes.^ Now, however 
motives of expediency or economy may justify attomies and 
solicitors, or even unqualified persons, being permitted by a 
court on a given occasion to act pro hac vice as advocates for 
their own immediate clients, it may eventually be of far 
more consequence than it at present appears to the English 
Bar, if these courts should have the effect of gradually en- 
couraging an undisciplined and irregular order of advocates, 
who like the avocats so generally to be found on the Continent, 
unite the very distinct functions of counsel, attorney, notary, 
&c., and thus most effectually fail in acquiring eminence in 
any, or in receiving that respect which is either bestowed on 
the barrister or the soKcitor in this country at the present time. 
In the County Courts, which are of such recent establish- 
ment, the inconvenience of the practice of allowing other 

» 6&7 W. 4.«. 114. 

' 6 & 7 Viet, c 73. schedule 1. ' 9 Sc 10 Vict c 95. s. 91. 

* See a case of Davies v. Jones reported in the County Courts* ChnmieU, 
vol i. p. 170., where Mr. Johnea the Judge is reported to haye remarked on 
the circumstance of service? of notices having failed in consequence of the 
attomies stating that they merely appeared as advocates in the cause. 

H 2 
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than barristers to act aa advocates is only be^ning to be 
felt^ ; bat even if the attorney who acts in that capacity be 
bond fide employed as attorney for the party, the inconveni- 
ence most continually occur of his advocacy being a mixture 
of facts, statements, arguments, and hearsay % producing even 
worse consequences than where parties act in their own 
behalf, as the bias of direct self-interest is too obvious to mis- 
lead. 

The great increase of numbers in the class of barristers, 
the improvements which are at length commencing in their 
system of education, and the facilities of communication by 
which the regular attendance of a competent number could be 
secured in the most remote parts of this country, if a necessity 
for those services existed, render it more than ever impolitic 
to encourage the establishment of any inferior order of advo- 
cates. In some instances at Quarter Sessions a step in the 
other direction has been made, and the Court of Queen's 
Bench have refused to interfere with an order of magistrates 
giving exclusive audience to barristers^; and even in the 
County Courts a struggle of the same kind has been made, 
hitherto without success.* The impolitic attempts of the 
legislature to discountenance the attendance of barristers in 
any tribunals have, in fact, usually failed. Witness the system 
in the Registration Courts, where, though barristers are ex- 
pressly exempted from practising, special pleaders are con- 
stantly retained, and the practice under writs of trial, where 
parties usually prefer having the assistance of counsel at 
their own expense, to their case being conducted either by 
themselves or by their attornies. 

There are, of course, cases where the confidential attorney 
or solicitor of a party, both from motives of economy and 

* See the case cited in last note, and see also Cox's County Court Practice, 
p. 275. 

• In more than one recently reported case in writs of trial from the superior 
courts, where attornies have acted as advocates, a new trial has been granted, 
because the attorney also acted as a witness. See Stones v. Byron. 16 Law 
Journ. 32. Q. B. Dunn v. Packwood, 2 New Pract. Cases, €5. 

^ Rex V. Justices of Denbigh, 1 New Magistrates* Cases, 547. 
See a report of several cases of this kind in the County CourU Chromide, 
^°'' ». p. 191. 268. 
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otherwise. Is not only competent, but better adapted to the 
conduct of bis case than a barrister ordinarily is; but, whcreyer 
he does so appear, he should consistently maintain his own 
proper chai*acter and position. An attorney has not, any 
more than an ordinary agent, a right de facto to act as advo-- 
cate for liis own client^ ; nor does any act of parliament that 
we are aware of confer this right. The Prisoners' Counsel 
Act, as we have seen, merely enables the attorney of the 
accused to examine the witnesses. The Small Debts Act 
only enables the attorney to appear for the suitor, qua at- 
torney ' ; and the provisions of the Bankruptcy Court Act on 
this subject we have seen are repealed. 

If, then, an attorney or solicitor has not even a right to 
advocate the case of his own principal or client, his authority 
to act in the mere character of advocate rests on a much 
weaker foundation. We conceive, that, however for conveni- 
ence sake the litigant or the defendant in an inferior court 
may on a given occasion have his case advocated by his 
attorney, and however the judges may by a peculiar indul- 
gence hear at chambers a certificated special pleader on a 
summons whick assumes to bring before them the party, his 
attorney or agent, it should never be lost sight of that the 
privileges, functions, and duties of advocates, pleaders and 
counsel, by the common and statute laws of this country, all 
come within the exclusive province of the Bar? 

' See Lord Tenterden*8 observations in Rex r. Borron, 3 B. & Aid. 498. 

« 9 & 10 Vict. c. 95. s. 91. 

' We have thus opened a subject which, if we mistake not, is likely to occupy 
much of the attention of the profession. There seems to be a conflict of judicial 
opinion in England and Ireland as to whether a barrister, after practicing as 
such, by serving articles while a barrister, can become an attorney, although he 
was disbarred before the application. In England the Court of Queen's Bench 
has decided that he cannot. Ezparte Bateman, 6 Q. B. 353. In Ireland there 
is a very recent decision to the contrary ; and we are informed, while we arc 
discussing this question on this side of the globe, it is curious that it b now 
occupying the attention of the bar and the public of New South Wales, where 
a bill for the amalgamation of the profession, as it is called, had on our last 
information (May 1^.) all but become the law of that large colony. The debate 
in the Legislative Council on the second reading of this bill is not uninstructive 
to the mother country, as we find it reported in the Sydney « Morning Herald" 
of the 26th of April : — 

« Mr. Wcnlworth said, It would be remembered, the bill, of which be was 

H 3 
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ART. Vn. — ON THE RIGHTS OF PROPERTY 
CONNECTED WITH RAILWAYS. 

No. I. 

Without giving in our adhesion to the doctrine that to 
railroads^ and raikoads alone, the great constitutional changes 

about to move the second reading, was brought in last session pursuant to 
the recommendation of a sub-committee, to whom was referred a bill brought 
in by Mr. Brewster, the object of which was to, what has been termed, amalga- 
mate the two branches of the legal profession. The Committee found that the 
bill opened up a much larger field of inquiry than they had time to go into, and 
they therefore confined themselves to one branch of the subject, and this bill was 
the result. Instead of amalgamating the profession, as had been proposed, the 
Committee recommended, that, as there was at times considerable difficulty in 
procuring the attendance of barristers at the Assizes and Quarter Sessions, at- 
torneys should have the privilege of acting as advocates in these Courts ; and 
the first clause of the Bill was framed in accordance with that recommendation, 
reserving, however, the privilege to criminal cases. It had been stated, when 
the Bill was previously before the House, that it was not the intention of the 
Committee that there should be this restriction, and tha^he had mistaken the 
intention of the Committee, who intended that attorneys should practise in civil 
as well as criminal cases. If this were so, it was an error that could be easily 
amended in committee, and the right extended to all classes. The second recom- 
mendation was, that youths educated in the Colony should have the power of being 
called to the Bar without going to England: this he considered the most import- 
ant clause, and one highly conducive to the interest of the Colonial youths. The 
third object was,, to give to attorneys admitted in the Colony, and who have 
hitherto had no power of electing to which branch of the profession they will 
belong, the right of being called to the Bar. The reason why this privilege 
was not given to English attorneys was, because they might, if they pleased, 
have elected to become barristers, and they did not do so, while the Colonial 
attorneys had no such advantages. The next clause referred to the examination 
persons were to undergo before being called to the Bar. Another feature in 
the Bill was, to render it competent for any barrister to be disbarred and ad- 
mitted as attorney. It had been said that this was unjust, as English attorneys 
were not to be admitted to act as barristers, and he thought there was some 
force in the objection ; as there was also in another that he had heard, that to 
admit attorneys to act as advocates in the Quarter Sessions would preclude bar- 
risters from acting there at all, for the attorney will be able to consult and look 
after his client, while the barrister can have no communication with the client 
except through the attorney, who may himself act as advocate. It would be 
seen that there was a great difference between the provisions of this Bill and 
one for amalgamating the profession. The principal argument that was made 
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«which have happened on the Continent are to be ascribed^ we 
thmk it highly probable that they have had some effect in 



use of in supporting that Bill was, the great saving of expense there would be 
in consequence of its being only necessary to employ one person instead of two, 
snd undoubtedly if this saving of expense would take place, it would be a reason 
for preferring that measure ; but so far as the evidence of the older and more 
respectable members of the profession went, it was shown that no such benefits 
would accrue, and that when, as was formerly the case, the profession was amal- 
gamated here, the bills of costs were as large as they are now. It was also 
shown by Sir Alfred Stephen, that in Van Diemen*s Land, where the profession 
is not divided, the expenses are not smaller than they are here, and, in fact, 
there would be no such reduction in the expense as was anticipated. It did not 
follow, that because a person was competent to act in both divisions of the pro- 
fession, he was to be paid for acting only in one, and the evidence showed that 
he would be invariably paid in both — he would be paid for the labour of him- 
self and his clerks as an attorney, in preparing briefs and opinions, and then 
receive a foe for action as advocate in Court. The expense would not be dimi- 
nished, but the efficiency of the profession would be curtailed. The standard 
of the profession would be lowered, and if there was any saving, it would be 
more than counterbalanced by the entanglements and evils in which suits would 
be involved from the inefficiency of the profession ; and this was the opinion of 
the most talented and respectable witnesses that were examined, and of the 
judges of the land. 

'* Mr. Dangar would second the motion ; but he did not feel that it went for 
enough ; it did not touch the great evils of the present law system. The Com- 
mittee, of which the honourable member was chairman, should have laid down 
some plan by which the enormous amount] of bills of costs could be checked. 
The honourable member spoke at some length in, favour of allowing attorneys 
to appear as advocates in civil as well as criminal cases on circuits, and advocated 
the general question of the amalgamation of the profession. 

** The Attomeygeneral regretted that he could not altogether support the Bill 
which had been introduced, although a member of the Committee by whose 
direction it was framed ; and he must take the opportunity of attesting the 
pains and assiduity with which the honourable member for Sydney, as Chair- 
man, conducted the inquiry, particularly as to the possibility of diminishing 
costs; and on that point he would refer the honourable member for Northum- 
berland to the last page of the Committee*s Report, where he would find the 
following passage : — 

w « Your Committee, in reference to this subject, have only further to observe, 
that it is not by degrading the legal profession in the way proposed that the 
expense of litigation can be reduced. This evil, if it exists to the extent com- 
plained of, would not be mitigated, but increased, by the introduction of measures 
tending thus to degeneracy in the Bar and the Bench ; since it is upon their 
learning, their character, and their integrity, that society is, and must ever be, 
mainly dependent for the vindication and conservation of all that is most dear 
and valuable in social estimation. ITie sure way of attaining this great end— • 
the cheap, as well as the due dispensation of law, is, after making provision * to 

H 4 
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producing, at all events in hastening, these changes. The iron 
highways have effectually changed the face of the Continentj 



secure,** in the words of that eminent jurist, Judge Storey, *' the upright and en- 
lightened administration of justice, by encouraging talented advocates to fit 
themselves for eminence at the Bar, and by supporting with liberal salaries the 
dignity, the virtue, and the independence of the Bench,** is to cut down the opprts- 
sivefeea which are exacted by the Government from suitors, — to get rid of the 
senseless jargon and prolixity of some of the forms of law, — to do away with those 
subtleties and niceties which are the groundwork of so much technical and expensive 
argument in Court on matters not at aJl, or but diglMy, connected with the real 
merits of cases, — to abolish all useless forms, — to cut off all sources of delay, — to 
establish a larger summary jurisdiction in the Supreme Court in eases sounding in 
debt, — to regulate bills of costs in all departments of the law, and subject them in 
every instance to due taxation, — to give the Judges a summary power of saddling 
the practitioners of the Court with the payment of all costs resulting to clients from 
negligence or ignorance, — and, above all, to thoroughly cleanse out that Augean sty, 
the Court of Equity, and, instead oftlie prolix, dilatory, and expensive system which 
prevails there at present, to introduce a concise, simple, and expeditious mode of pro* 
ceeding, suited to the wants and means of the community at large. 

** This would show that the Committee did endeavour to go to the root of the 
evil ; but they did not believe that breaking down the barrier between the two 
branches of the profession would attain that object. If honourable members had 
read the evidence, particularly that of Sir A. Stephen, who had had experience 
where the profession is in theory amalgamated, they would see that to do away 
with the division would not cheapen law, but would be injurious in other 
respects. It was also shown, that in the United States, although the profession 
is not separated in theory, it is in practice. It might be recollected that Mr. 
Brewster quoted from Buckingham*s * America* to show that the profession is 
not divided there ; but he had only read a portion of the passage, or he would 
have found, that in practice the profession is as much divided there as in 
England. In the Supreme Court of the United States, the same persons who 
act as attorneys do not act as counsellors, but in the state of New York there is 
no division in theory ; but what was the practice ? ( The honourable member 
here read two extracts from Buckingham's '* America,** showing, that when a 
young man is admitted as a lawyer, he does not at once commence acting as a 
counsellor or advocate, but confines himself to the duties of an attorney until 
he has acquired a standing in the profession, while some never practise as coun- 
sellors at all.) There are in New York seven hundred lawyers, none of whom have 
a less income than from 600/. to TOO/, a year, and the smallest fee for a barrister 
is 100 dollars, or 20/ , and the largest in ordinary cases 500 dollars, or 1002., but 
in a special case, where a counsel had to go far from home, 25,000 dollars, or 
5000/. has been given. This showed the amount of fees given in America, and 
he might mention, that when Sir A. Stephen arrived here, he was surprised at 
the small amount of fees that were given. It is quite certain, that the fees that 
barristers get now are much smaller than were given before the division of the 
profession, when attorneys had to mark their own briefs : and it was quite a 
xnistake to suppose that the amalgamation of the profession had caused any 
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and certainly the present constitutions which have been given 
to most of the great German and Italian states, cannot more 

diminution of expense. He did not think the recommendation, on the Report 
of the Committee, that attorneys should be allowed to practise in the Courts of 
Quarter Sessions and at Assises was borne out by the evidence. He had never 
seen any want of barristers at the Assises but he had known a barrister em- 
ployed from morning to night defending a priwner, whose case he had under- 
taken at the request of the Judge, without any fee, and employing as much seal 
as if he had received 100/. with his brief. But if attorneys have the proposed 
privilege, no barristers will go to the Assizes the attorney and barrister will not 
be on fair terms ; the attorney can go into the gaol and secure his client, and as 
he will not be likely to underrate his own services he will seldom think the 
prisoner has more money than will remunerate him, and he will step into the 
liarrister*s shoes and conduct the case ; and he would ask any Gentleman, who 
was conversant with the subject, whether he thought country attorneys could 
conduct their clients* cases as effectually as barristers could ? At the Quarter 
Sessions at presenS if there are not two barristers present, attorneys can act as 
advocates and, so far as the public is concerned, he did not think more was re- 
quired. It was asked, if attorneys were admitted to act as advocates in criminal 
cases why should they not do so in civil, and he could not see why the differ* 
ence should be made ; but if they were allowed in either, barristers would not 
go at all, and in the event of any heavy civil case in which barristers were re- 
quired, they would have to be sent for and specially retained at a heavy expense. 
He was authorised to say that there had been a meeting of the Bar on this Bill, 
and they were unanimous in opposing the firsS second, and seventh clauses ; 
they entirely agreed with the principle that the Colonial youth should have the 
means of being called to the Bar, without going to England, but it had been 
suggested, thaS instead of the mode proposed, their admission should be en- 
trusted to something like an inn of courS to be composed of the judges and 
some of the older members of the profession. Although he agreed to the prin- 
ciple, he would say, that any person who had the opportunity of sending his 
son home to be called, would be treating him with injustice if he did not do so ; 
for, in the first place, as a British barrister he would be entitled to appear in 
any court in the British dominions, while he would have the advantage of those 
collegiate and scholastic establishments we shall not have in this colony for a 
long period. Ho wished it to be understood, however, that the Bar were most 
anxious to assist in this matter in any way that they could. As for the clause 
allowing a barrister to be disbarred and become an attorney, it was repudiated 
by the profession as an insuls there was no one would accept it. He would be 
sorry to vote against the second reading of the Bill, for there was a principle in 
it he approved of; but in its present state he roust do so, and he would put it 
to the honourable member whether it would not be better to withdraw the Bill 
until a clause respecting the admission of Colonial youth could be matured and 
brought in, which would only occupy a few days. 

*' Mr. Lowe (of the Colonial Bar) considered that it was impossible to legislate 
on this question, without having some principle on which to act| and on that 
principle the House had avoided giving any opinion. He was favourable to 
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completely differ* from ihe modes of goyemment which they 
have displaced, than does the elegant carriage whirled along 

the amalgamation of the profession : he considered it was based on right prin- 
ciples, and that it would be a step towards simplifying the practice of the law 
and save a considerable expense to the litigating public 

" But was the House of that opinion ? If they were not, if they would have 
the luxury of a separate Bar they must pay iat it : the Bar must be maintained 
in affluence if it is to be respected and respectable. 

** They must not nibble at the privileges of the Bar by admitting attorneys 
here, and nibbling at a guinea here ; but if they would have the honour and 
glory of having a Bar, they must forego the abstract right of having their cases 
conducted by any lawyer they approved of, and maintain the Bar properly. 

*< If they adopted a contrary course, and determined to have a Bar, and not 
maintain it in respectability, they would find themselves without a Bar, and 
without any one prepared to take their places. If the profession were amalga* 
mated, the good men would soon come to the top, and take the leading busi- 
ness ; but at present the Bar is being starved out, and he stated as a fact, 
within his own knowledge, that within the last year or two the barristers in this 
Colony have not been remunerated for their labour. Look at the Bar within 
the last year or two. For himself he could say he had as much practice as his 
health would admit him to attend to, — but what was the general state of the 
Bar ? Mr. Windeyer had died ; Mr. A. Beckett made a Judge ; Mr. Manning 
made a Judge ; Mr. Gordon gone to India ; Mr. Michie, one of our ablest 
practitioners, about to sail for England, and another of considerable ability 
about to leave ; although, as he had not quite made up his mind, he would not 
mention his name. 

'* How were their places to be filled up ? was it likely that, if the remuneration 
was not sufficient to keep them here, that it would be sufficient to induce others 
to come out, and what will be the result ? Why that very soon the law will 
be a complete monopoly. As to opening the Bar to youth born or educated in 
the Colony, it ought to be open to all if they can go through the required ex-* 
amination. The Bar he did not consider was a good tribunal to have the ex- 
amination of candidates ; the Judges, with the Attorney-general, and one bar- 
rister, would, he thought, be the best parties to prepare rules, and decide what 
the examination in Latin, Greek, and Mathematics, should be, but did not think 
they should examine, but leave that to parties whom they might appoint. The 
standard should be high, considering the means of education in the Colony, but 
at the same time it must not be forgotten, that a man need not he able to read 
or write, except to write hie name, to be eatted to the Bar in England, but let a 
person come from where he may, if he can pass the examination he should be 
admitted. 

<* Mr. Wentworth, in bringing in the Bill, had merely acted as an organ of the 
Committee, and the only clause in it which had his hearty assent was that which 
would enable young men to be called to the Bar here. The other portions of 
the Bill he was opposed to. If the Bill were now read he would postpone the 
Committee until a future day, to give time for framing a clause respecting the 
examination of persons applying to be admitted to the Bar here. 
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by the locomotiye^ from the old lumbering dlwagen or tedions 
vettura of ten years ago. These enormous undertakings ac- 
customed the public mind to a feeling of movement ; a desire 
to go a-heady mixed up with a vague idea of unknown and 
irrepressible power.^ The princes and kings of the land put 
themselves at the head of the one undertaking as they have 
since done of the other, and thus we first heard of Prince Wil- 
liam's line and Emperor Ferdinand's line, to which have now 
succeeded codes and constitutions from the same royal and 
imperial hands. As we are friends alike to railroads and 
free government, we rejoice in all this ; provided that the 
rate of travelling in reaching the end of the journey is not 
too rapid to be safe. 

In this country, in which the success of this mode of 
travelling was first established, we have proceeded in the 
first place with our constitutional caution, and in the next 
place with our constitutional love of speculation and greedi- 
ness of gain. "We were first content to receive the discovery 
rather as a wonderful than as a practical undertaking. By 
degrees, however, the scheme developed itself, and then, from 
something approaching to dislike, the feeling changed to an 
almost frantic adoption ; and now the railroad system has 
absorbed a larger amount of property than any other class of 
private undertakings.^ It has become a large and settled 

** The question was then put on the second reading, and the numbers were. 

Ayes - - 11 
Noes - - 5 

Majority 6 

" The Bill was then read a second time.'* 

* It was said of the late Pope Gregory IX., " // papa non ama le sirade 
ferrate.** In the remarkable pamphlet of the Marchese Massimo Azeglio, 
written under the present papacy, it is said, speaking of the reign of his late 
Holiness, '* Why so obstinately oppose the construction of railroads ? Always 
for the same reason — the fear that they may convey more ideas than merchan- 
dize.** As translated in Italy in the Nineteenth Century, vol. ii. p. 336, by 
James Whiteside, Q. C, an interesting and agreeable work, which gives a good 
account of Italian Law Reform, to which we very shortly propose to return. 

* " The capital expended on railways now open for traffic, stated in the traf- 
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branch of our Industry, employing hundreds of thousands of 
persons, and winding its way and carrying with it its in- 
fluence into every corner of the land* 

Among the persons who have assisted in, and benefited by, 
the railroad adventure, certainly otir own profession has had 
perhaps the lion's part, although it must be admitted that the 
surveyors have run us pretty hard. We have shared in its 
more prosperous days, but as we are not fair weather frierids, 
we shall also etand by it in its adversity. In the golden 
period when new lines were every day projected, and new 
bills every day brought in, we revelled in committees and 
enjoyed ourselves in drawing clauses, and now in these iron 
times we must content ourselves with bringing actions for 
calls and hunting up liabilities. 

There are happily few phases of life which do not bring 
some consolation to the industrious and painstaking lawyer. 
Among others, one class of the profession who have ever 
been the particular objects of our regard, the conveyancers, 
have not been without their share in the general satisfaction : 
and their province, although perhaps curtailed, yet remains. 
Few new railway bills, we apprehend, will be brought in in 
the next session; but much land has been scheduled by 
former acts, a good deal has been contracted for, and probably 
over still more the railway contractor shakes the dart " but 
delays to strike ;^^ so that there is in this branch of practice 
fortunately, much yet to be done ; many titles to examine, 
many deeds, short but sweet, to draw ; and indeed, it must be 
confessed, that in this way, if in no other, the railroad has 
been a very charming invention. 

Besides this, the railroads have now got into their posses- 
sion a very considerable portion of the entire surface of the 



fie table of this journal, amounts to I48,4CX),000/. ; deducting 17,200,000/., the 
amount stated by the railway companies in their last half-yearly reports to be 
unproductive, leaves a productive capital of 131,200,000/. The revenue from 
traffic on the railways representing this capital during the last half year amounts 
to 4,722,719/., and the working expenses to 2,341,770/.; leaving a profit of 
2,380,949/. for the half year on that capital." {fferapath^s Railway Journal, 
cited in Times of Oct. 7. 1848.) 
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coimtiy) and questions of considerable Interest have already 
occurred; and will doubtless continue to arise out of their 
possession and dealing with it ; and to be serious, we believe 
that any cloud which may now overshadow the railroad 
system will soon pass over, and that it must regain the con- 
fidence of the public. Its effects, in many respects, both 
direct and indirect, have been most remarkable ; and, without 
attempting to consider them in all points of view, it is our 
present purpose to see in what manner the institution of rail- 
roads has affected our system of conveyancing ; and we think 
it will be found that in no one point has it had greater in- 
fluence than in this, nor can it be said that that influence is 
exhausted. We shall find that very considerable changes 
have been thus introduced, and that these changes are to be 
regarded as not confined to the dealings in land to which they 
more immediately relate, but as likely to influence the general 
practice of conveyancing. The Outstanding Terms Act ^ may 
be directly traced to one of the usual clauses inserted in the 
railway acts, and now stereotyped in the Lands Clauses Con- 
solidation Act, 1845^; the rules as to payment of money into 
court have been adopted in the Irish Incumbered Estates 
Act^ ; the short forms employed have had an extensive col- 
lateral operation, and the country gentlemen are beginning 
to ask why they may not be extended to all other convey- 
ances, and to receive very equivocal answers.* The absurd 
distinction between marketable and holding titles^ is falling 
to pieces under the influence of the railway practice as to 
titles ; and, in short, if we may venture upon a pun, these 
institutions have encouraged, fostered, and to a certain extent 
created, a demand for cheap and easy conveyances^ in more 
senses of the word than that usually connected with them. 
Under these circumstances, we think it may be attended 
with some advantage if we endeavour to trace what appear 



» 8 & 9 Vict c. U2. » Sect. 81. « 11 & 12 Vict c. 48. 

* See evidence before Committee of House of Commons (1848), on Oflfice of 
Woods and Forests, and post 

* We are beginning to hear, in common professional talk, of a railway title. 
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to us to be the great objects intended by the legislature in> 
its dealings with this kind of property ; and we shall take as 
our best guide for this purpose the Lands Clauses Consolida- 
tion Act, 1845 ^ which has not only incorporated and im- 
proved most of the clauses inserted in previous acts, but is 
at once the basis on which the greater part of the existing 
railroad system is laid, and the pivot on which it turns. This 
we shall proceed to show. 

. In the first place it is to be observed that the powers given 
to the company by any special act passed after 8th of May, 
1845, to construct the railway and to take the lands for that 
purpose, are not only subject to the provisions contained in 
the Railways Clauses Consolidation Act, 1845, but also to 
the Lands Clauses Consolidation Act, 1845.^ 

It should further be noticed that the powers given to the 
companies, setting aside, as they do in many cases, the rules 
of Common Law, will be construed strictly. They are to 
be taken as the contract which the legislature makes with 
the company ^ ; and it will be kept within the bounds of that 
contract. The act gives the company, says Mr, Baron Al- 
derson^ "power to take a man's land toithout any conveyance 
at all ; for if they cannot find out who can make a convey- 
ance to them, or if he refuse to convey, or if he fail to make 
out a title, they may pay their money into Chancery, and the 
land is at once vested in them by a parliamentary title.'' 
This is not quite correct ; because in such cases the company 
must execute a deed poll, which operates as a conveyance.* 
But there can be no doubt that a company undertakes that 
they shall do and submit to whatever the legislature em- 
powers and compels them to do, and they shall do nothing 
else; that they shall do and shall forbear all that they are 

' 8 Vict. c. 13. . 8 Vict. c. 20. 6. 6. 

» Per Lord Eldon. C, Blakemore „. Glamorganshire Canal Company, 

?n^';l /t^-i> ^''^'' "• ^'"** "^^''^ ^^*y Company. 7 Man. & G. 
105. ; 7 Scott, N. R. 835. ^ r /t 

mI^W.^""*''"''^" " Manchester, Bury, and Rossendale Railway, 14 
* 8 Vict. c. 18. 88.77* and 113, 
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therdi>y required to do and to forbear, as well with reference 
to the interests of the public as with reference to the interests 
of individuals.^ They are entitled to the powers given them 
by the acts, but they are not entitled to any enlarged powers 
by way of construction of the act under which they are 
established.^ 

The cases have even gone further ; and it has been repeat* 
edly held, that any ambiguity in the terms of a contract must 
operate against the adventurers, and in favour of the public' 

The powers conferred on the company in the statute of 
incorporation are not only to be modified by the provisions 
contained in the two acts above referred to, but will also be 
influenced by those agreements which the company has made 
with third parties before obtaining the act. Such agreements 
will operate as restrictions on the rights and powers conferred 
by the legislature, and the Courts will enforce them when* 
ever the contract has been duly entered into, and for a proper 
confflderation.^ But we apprehend that these agreements 
must not be inconsistent with the provisions of the public 
acts before referred to as regulating railways. 

By the Lands Clauses Consolidation Act (8 Vict. c. 18.), 
it shall be sufficient, for the purpose of incorporating a por* 
tion of its provisions in any other act, to enact that the 
clauses of the Lands Clauses Act (describing such matters as 
are described in this act in the words introductory to the en- 
actment with respect to such matters) shall be incorporated 
with such act ; and therefore all the clauses with respect to 
the matters so incorporated shall, save so far as they shall be 
expressly varied by such act, fcnrm part of such act. 

' Per Lord Eldon, C, vbi supra ; and per Lord Tenterden, C. J., Stourbridge 
Canal Company ©. Wheeler, 2 B. & Ad. 793. " If the Court do not require 
coiQpanies, in taking land, to keep strictly within the powers given them by the 
Legislature, their acts may be converted into the means of the grossest tyranny." 
Per V. C. Shadwel], 4 Rail. C. 819. 

* Per Lord Cottenbam, Webb v, Manchester and Leeds Railway Company, 
1 Rail. C^ 599. 4 M. & C. 120. 

» Per Lord Tenterden, C. J., Stourbridge Canal Company v, Wheeler, utn 
8up. ; Priestley v. Foalds, 2 Man. & G. 175. ; 2 RaU. C. 44L ; Chambers and 
Peterson on Rail. 175. 

* Chambers and Peterson on Rail. 176., and cases there cited. 
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The compulsory powers given by the particular act are 
usually given for a limited period ; but if not, the general 
act limits them to three years. ^ 

We shall now proceed to mention the chief points provided 
for by that act. A distinction should be borne in mind with 
respect to persons who are entitled to deal with their lands as 
they please, and persons under disability. Persons labouring 
under no disability may, of course, convey to whom they 
please ; but as to them the act enables certain steps to be 
taken in case of the neglect to produce a title, or the making 
a bad title, or executing conveyances. It gives, with respect 
to the lands included in the undertaking, a compulsory power 
of obtaining such lands. But with respect to persons under 
disability, it also gives powers enabling them to convey. 
The machinery for carrying into effect these different objects 
is sometimes the same. 

With respect to both classes, the act gives a title against 
all the world, on paying the proper value or compensation ; 
and it provides a machinery for ascertaining and determining 
such value or compensation. 

/. JFirsty then, as to the powers given to the company to 
contract for lands by agreementj as well with persons under 
disability as those who are not so incapacitated. Powers of 
the greatest importance are given with respect to the pur- 
chase of lands by agreement. 

The promoters of the undertaking may agree with the 
owners of the lands, and with all parties having any estate or 
interest in such lands, by this or the special act enabled to 
sell and convey the same, for the absolute purchase, for a 
money consideration, of any such lands or such parts thereof 
as they shall think proper, and of all estates and interests in 
such lands of what kind soever.^ 

All parties entitled to lands, or any estate therein, may 
sell and convey or release the same to the promoters of the 
undertaking ; and particularly the following persons (who, it 
need not be said, cannot do so effectually without the sanc- 

• » 8 Vict. c. 18. 8. 123. • Sect. 6. 
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tion of parliament): all corporations ^ tenants in tail or for 
life^ married women seised in their own right or entitled to 
dower, guardians^ committees of lunatics and idiots^ trustees 
or feoffees in trust for charitable or other purposes, executorsi 
and administrators ; all parties for the time being entitled to 
the receipt of the rents and profits of any such lands in pos • 
session, or subject to any estate in dovver, or to any lease for 
life or lives, and year or for years, or any less interest, not 
only on behalf of themselves and their respective heirs, 
executors, and administrators, and successors, but also on be-* 
half of any person entitled in reversion^ remainder^ or expect-^ 
ancy after theniy or in defeasance of the estates of such parties; 
and as to such married women, whether they be of full age 
or not, as if they were sole and of full age ; and as to such 
guardians on behalf of their wards, and as to such committees 
on behalf of the lunatics and idiots of whom they are the 
committees respectively, and that to the same extent as such 
wives, wards, lunatics and idiots respectively could have ex- 
ercised the same power under the authority of this or the 
special act, if they had respectively been under no disability ; 
and as to such trustees, executors, and administrators, on be- 
half of their cestui que trusts ; as to infants, issue unborn, 
lunatics, /^»ie5 covert^ or other persons, and that to the same 
extent as such cestui que trusts respectively could have exer- 
cised the same powers under the authority of this and the 
special act, if they had respectively been under no disability. 

This is one great principle pervading the act. It is fol- 
lowed up by giving the same parties empowered to convey, 
power to enfranchise copyhold lands. ^ 

But of course, if persons under disability are authorised to 
convey, proper protection must be given to the consideration 
money. In all such cases the purchase-money and all com- 
pensation to be paid for any permanent injury to any such 
lands, shall not be less than shall be determined by two able 



' There is one exception: municipal corporations cannot sell without tbc 
approbation of the Treasury. Sect. 15. 
' Sect 8. 
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practical surveyors, except where the same shall have been 
determined by the verdict of a jury, or by arbitration, or by 
the valuation of a surveyor^ appointed by two justices. The 
money, when so determined, is to be deposited in the Bank 
of England, for the benefit of the parties interested.'^ 

Persons seised in fee of lands or entitled to dispose of 
them absolutely, may sell them in consideration of an annual 
rent-charge, but not others.' 

The same powers are ^ven to persons under disability 
when the special act empowers the promoters of the under- 
taking to purchase lands for extraordinary purposes.^ 

The promoters of the undertaking, having so acquired 
land, may resell it, and purchase other land, and resell it 
from time to time, so that the land taken shall not exceed the 
prescribed quantity* ; for it is to be observed that such pro- 
moters are not, by virtue of the power, to purchase lands 
from persons under disability to buy more than the prescribed 
quantity of land.^ 



11. Compulsory Powers for the Purchase of Land. 

So far as to the purchase of land by agreement Let us 
now consider the compulsory powers given by the act. 

When the promoters of the undertaking shall require to 
take any lands, they shall give notice to all parties interested 
therein, or to the parties enabled by the act to sell and convey 
them, and by such notice shall demand from such parties the 
particulars of their estate and interest in the lands, and of the 
claims made in respect thereof; and every notice shall state 
the particulars of such lands, and that the promoters of the 
undertaking are willing to treat for the purchase thereof.^ 
It may be observed, that if the land is purchased by agreement 
the provisions as to notice cease to be of much consequence^ 
but when the purchase isxompulsory, they must be carefully 

» Sect. 9. ■ Ibid. • Sects, la ana H. 

* Sect. 12. » Sect 13. • Ibid. » Sect. 18. 
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attended to. It is usual to send with the notice a plan of 
the property in question, with the line of railway and the 
land required, distinguished in different colours. This notice 
is, in fact, frequently the only written contract between the 
parties. It is frequently of great importance, and has been 
the subject of many interesting questions. The company 
are not bound to purchase property mentioned in the schedule, 
but the question is at what period they shall be said to have 
exercised their option. This has been held to be done when 
they have given notice, and then such notice is as binding on 
them as on the owner of the land^ and establish the relation 
of vendor and purchaser between the company and the 
owners or occupiers of the lands therein mentioned.^ 

All persons having any estate or interest in the lands are 
entitled to have notice, whether they claim in their own right 
or in a representative capadty.^ Even a person who has 
merely an easement over the land required is to be served 
with notice^ although his right to compensation does not 
accrue till an injury is actually inflicted.^ But it seems that 
notice need only be served on those parties whose lands have 
been included in the schedule and books of reference, and for 
such lands as are required for the purpose of the undertaking, 
and not upon those whose property is not included therein, 
although such property is likely to be physically injured by 
the execution of the works. In this latter case it seems to 
be the duty of the owner of the land, or the party suffering 
the injury, to take the initiative by serving a notice on the 
company requiring compensation.^ 

All notices are to be served personally on the parties in- 
terested, or to be left at their last usual place of abode, if it 
can be found, and if they are absent from the United King- 



' Rex p. Hungerfbrd Market Company, 4 B. & Ad. 327. 
' Stone V, Commercial R. Company, 1 R. C. 375. ; 4 M. & K. 122. 
' Exparte Farlow, 2 B. & Ad. 341.; Thicknesse v. the Lancaster Canal 
Company, 4 M. & W. 472. ; Lee v, Milner, 2 M. & W. 824. 

* See references, note ('). 

• Walker v, the London and Blackwall Railway Company, 3 Q. B. 744. ; 
Cliamb. & Pet. on Rail. 181. 
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dom, or canoot be found, after diligent inquiry, it shall be 
left with the occupier, or if no occupier, shall be affixed on 
some conspicuous part of such lands. ^ 

The notice to treat for the purchase of any interest in 
lands must contain such a description of the property proposed 
to be taken as shall be sufficient for the information of the 
party served therewith, so as to enable him to make a proper 
demand.^ It must also include an offer on the part of the 
promoters to negotiate for the purchase thereof, and to make 
compensation for any injury done; and when there is no 
such offer in the notice, the proceedings may be treated as a 
nullity.* 

It for some time remained doubtful whether, after service 
of the notice, the company was precluded from demanding 
more land than that specified in the notice.^ But a late case 
may be considered to have helped to a settlement of this 
question. 

In this case there were three notices given. The first 
was treated by both parties as invalid. In the second the 
company stated that they should require twenty perches of 
land, but before anything was done on either side, they gave 
notice of withdrawal of this second notice, and served a third 
notice on the plaintiff, whereby they stated that they required 
one perch only of the plaintiff's land. " The first notice," 
said Sir L. Shadwell, V. C, " was given, but, as I understand, 
it was disregarded by both parties, and is admitted to be 
invalid. The second notice was given on the 16th of Decem- 
ber, but had not been acted upon, and nothing was done by 
either party under it before the third notice, of the 24th of 
December, was given. In the third notice of the 24th of 
December, there is a substantial variation from the second 
notice, and the company take upon themselves to recall the 
former notice and to substitute the third in its place. 1 am 



* S. 19., and as to service of notice on a corporation aggregate, see s. 20. 

■ Sims ». Com. R. Co., 1 R. C. 431. 

■ 8 Vict. c. 18. s. 18. ; Chamb. & Pet. on Rail. 182. 

* Stone and others ». Commercial R. Co., 1 R. C. 402. 
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of opinion that the company have no power to do this^ except 
with the concurrence of the other party. If the notice, when 
giyen, were allowed to be recalled and varied at the pleasure 
of companies, they might continually plague and perplex pro- 
prietors with new notices, so that it would be impossible for 
them to know how to deal with the remainder of their land. 
I do not think that, under the true construction of these 
acts, the company have the power to do this, and my opinion 
is that the first valid notice is the one which is binding on the 
parties." His Honour, therefore, granted an injunction to 
restrain the company from proceeding on the last notice.^ 
In a subsequent case, his Honour, with reference to this 
and other cases, stated that the principle on which he decided 
them was, " that a notice having been given requiring a par- 
ticular piece of land, a subsequent notice describing the same 
land and some other, or some other, will not do, because rail- 
way companies are required at once to state what land they 
want."^ But having this principle in his mind, his Honour 
refused to apply it to the following case: — A railway com- 
pany were empowered by their first act to take compulsorily 
certain lands for the purpose of their act, but were limited to 
twenty-two yards in width, except for purposes therein speci- 
fied. The company agreed with the plaintiffs for a certain 
portion of the lands, and the price was fixed by arbitration. 
They subsequently obtained two acts of parliament, by one 
of which they were empowered to erect a station, and the 
powers of taking land given by the first act was extended to 
these acts, which, however, did not contain any new schedule. 
The company, who had already taken twenty-two yards for 
their railway, served notices on the plaintiff, slightly differing 
from each other, but sufficiently clear to identify the lands, 
and thereby required the rest of the plaintiff's land com- 
prised in the schedule to the first act, " under the authority 
of that and their two subsequent acts, or one of them ; " but 
such notices did not state the purposes for which the land was 
required, and it was held that the company had not, by taking 

' Tanner r. the Lynn and Ely Railway Corapany, 4 R. C. 615. 
' Simpson v, the Lancaster and Carlisle Railway Company, 4 R. C. 633. 
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the land for their railway, exhausted the powers of the freeb 
act so as to preclude them from taking more land for their 
station, and it being shown by aflBidayit that the land was 
required for a station, the plaintiff's application for an in- 
junction was refused, with oosts.^ 

K for twenty-one days afiter service of notice any party 
shall fail to state his claim, or to treat in respect thereof, or 
if such party and the promoters of the undertaking shall not 
agree as to the amount of compensation, it shall be settled 
as follows*: — 

If no agreement be come to between the promoters i£ the 
undertaking and the owners, and if such compensation shall 
not exceed 50/., the same shall be settled by two justices.^ 
If it shall exceed 50/,, it is to be settled either by arbitration 
or jury, at the option of the party claiming compensation/ 
For the purpose of settling compensation, any justice, on the 
application of either party, may summon the other party to 
appear before two justices at a time and place to be named 
in the summons, and on the appearance of such parties, or in 
their absence on proof of service of the summons, such justices 
may hear and determine such question.* 

When the compensation is to be determined by arbitra- 
tion, the mode of proceeding is regulated by ss. 26—37. The 
rules here laid down do not differ from the tisual course in 
similar cases. The compensation may also be settled by a 
jury, which is to be summoned and proceeded with in the 
way provided for by ss. 38 — 50. 

When the inquiry relates to the value of land to be pur- 
chased, and also to compensation claims for injury done to 
the lands held therewith, the jury shall deliver their verdict 
separately for the sum of money to be paid for tiie purchase 
of the lands required for the work, or of any interest therein 
belonging to the party with whom the question of disputed 
compensation shall have arisen, or which, under the provisions 
herein contained, he is enabled to sell and convey, and for 

» Simpson v. the Lancaster and Carlisle Railway Company, 4 R. C. 625. 
• Sect. 21. • Sect. 22. « Sect 2iJ. ». Sect. 24. 
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the money to be paid by way of oompenaation for the damage, 
if any, to be sustained by the owner of the huids by reason 
of the severanoe of the lands taken from the other binds of 
such owner.^ 

The mode in which the costs of the inquiry before a juiy 
is to be borne is regulated by ss. 51 — 53. 

We have been hitherto speaking of a common jury, but a 
special jury is to be summoned at the request of either party. 
68. 54—56. 

When the party whose land is to be purchased is absent, 
the compensation for any permanent injury to such land shall 
be such as shall be determined by the valuation of such able 
practical surveyor as two justices shall nominate.^ 

Where such compensation shall have been so determined, 
]f the owner or party interested shall be dissatisfied with 
such valuation, he may require that the question whether 
such compensation is sufficient shall be submitted to arbitra- 
tion.' 

In estimating the purchase money or compensation to be 
paid by the promoters of the undertaking in any of the cases 
aforesaid, regard shall be had by the justices, arbitrators, or 
surveyors, as the case may be, not only to the value of the 
land to be purchased, but also to the damage to be sustained 
by the owner of the lands by reason of the severing of the 
lands taken from the other lands of such owner or owners 
injuriously affecting such land.* 



III. Application of Purchase Money. 

We next come to consider how the purchase money or 
compensation is to be applied where the parties to whom it 
is coming have limited interests, and the same sections apply 
where they are prevented from treating, or cannot make a 
title- 
Where this shall amount to or exceed 200Z. it shall be paid 

* Sect. 49. • Sect. 58. As to this proceeding, see ss. 59—62. 

' Sects. 64, 65. See also ss. 66, 67. ^ Sect. 63. 
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into the Bank in the name of the accountant-general, to be 
applied in the purchase of land-tax, or the discharge of any 
debt or incumbrance affecting the land, in the purchase of 
other lands to be settled to the same uses in respect of which 
such money shall have been paid, or, if it shall have been 
paid, in respect of buildings, in removing or replacing such 
buildings, or substituting others, as the Court of Chancery 
«hall direct. * 

If such purchase money or compensation shall not amount 
to 2007. and shall exceed 20/., the same shall be deposited in 
the Bank or paid to trustees % and sums not exceeding 20/, 
are to be paid to the parties entitled to the rents and profits, 
or in case of coverture, infancy, idiotcy, lunacy, or other in- 
capacity, then such money shall be paid for their use to the 
respective husbands, guardians, committees, or trustees of 
such persons.' 

IV. Conveyance of the Lands, 

On deposit of the money in the Bank, the owners of the 
lands, including in such terms all parties enabled by the act 
to sell or convey them, shall convey the same to the pro- 
moters of the undertaking, or as they shall direct ; and if they 
fail to make a good title thereto to their satisfaction, the 
promoters of the undertaking may, if they shall think fit, 
execute a deed poll under their common seal, if tbey be a 
corporation, or if not under their hands and seals, containing 
a description of the lands in respect of which such default 
shall be made, and reciting the purchase or taking thereof by 
the promoters of the undertaking, and the names of the 
parties from whom the same were purchased or taken, and 
the deposit made in respect thereof, and declaring the fact of 
such default having been made ; and thereupon all the estate 
and interest in such lands capable of being sold and conveyed 
by the party between whom and the promoters of the under- 
taking such agreement shall have been come to, shall vest 
absolutely in the promoters of the undertaking. * 

» Sect. 69. • Sect. 71. » Sect, 72. * Sect. 75. 
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Where the owner of any such land, on tender of the pur- 
cha^ money or compensation, shall refuse to accept the same^ 
or neglect or fail to make out a title thereto, or to convey or 
release such lands, or if any such owner be absent from the 
kingdom, or cannot after diligent inquiry be found, or fail to 
appear or inquire before a jury, the promoters of the under* 
taking may deposit the purchase money or compensation in 
the Bank, to the credit of the parties interested in such lands 
subject to the controul of the Court. * 

On any such deposit being made, the cashier of the Bank 
shall give a receipt for the same, and the promoters of the 
undertaking may execute a deed poll under their common 
seal, if they are a corporation, or if they be not a corporation 
under their hands and seals, containing a description of the 
lands in respect of which the deposit has been made, and 
declaring the circumstances under whicb, and the names of 
the parties to whose credit such deposit shall have been made, 
and such deed poll shall be stamped with the stamp duty, 
which would have been payable upon a conveyance to the 
promoters of the undertaking of the lands described therein, 
and thereupon all the estate and interest in such lands of the 
parties for whose use, and in respect whereof, such purchase 
money or compensation shall have been deposited, shall vest 
absolutely in the promoters of the undertaking, and as against 
such parties they shall be entitled to immediate possession of 
such lands. ^ 

On application by petition of any party making claim to 
the money so deposited, or to the lands in respect of which 
the same is so deposited, the court may order the money to 
be invested in the funds, and may order the distribution of 
the money or the payment of the dividends, according to the 
respective estates, titles, or interests of the parties making 
claim to such money or lands. ^ 

If any question arise respecting the title to the lands in 
respect whereof such money shall have been so paid, the 
parties respectively in possession of such lands as being the 
owners or in receipt of the rents of such lands shall be 

^ Sect. 76. » Sect 76. • .Sect. 78. 
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deemed to have been lawfully entitled to such lands tinfil the 
contrary be shown, and shall be deemed entitled to the 
money so deposited, and to the dividends thereof. ^ 

Wherever money is so deported, except on the wilfiil refusal 
of a party to receive the same, or to convey or rdease the lands, 
or by reason of wilful neglect to make a title, the court may 
order the costs of the following matters to be paid by the 
promoters of the undertaking ; the costs of the purchase or 
taking of the lands, the costs of the investment of the monies 
in government or real securities, and of the reinvestment 
thereof in the purchase of other lands : but the cost of one 
application only, for reinvestment in land, shall be allowed, 
unless it shall appear that it is for the benefit of the parties 
interested in the monies, that the same should be invested at 
different times and in different sums.^ 



V. As to the Form and Expense of the Conveyance. 

Conveyances of lands purchased under the provisions of 
the act or the special act, may be according to the form given 
in the schedule, or as near thereto as the circumstances of the 
case will admit; or by deed in any other form which the 
promoters of the undertaking may see fit ; and all convey- 
ances made according to such forms in the schedule, shall be 
effectual to vest the lands thereby conveyed in the promoters 
of the undertaking, and shall operate to merge all terms of 
years attendant by express declaration or by construction of 
law on the estate or interest so thereby conveyed; and to 
bar or destroy all such estates tail, and all other estates, titles, 
remainder, reversions, limitations, trusts, and interests what- 
soever, of and in the lands comprised in such conveyances, 
which shall have been purchased or compensated for by the 
consideration therein mentioned ; but though the terms shall 
be thereby merged, they shall in equity afford the same pro- 
tection as if they had been kept on foot and assigned to a 
trustee to attend the entrance.^ 

» Sect 79. • Sect. 80. 

■ Sect 82. Compare this with the terms of the Act 8 & 9 Vicu c. 112., 
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The first question which arioes oh this aection, and it ia 
one of great practical importance^ la how far resort should be 
had^ as the parties are not compelled to use it, to the form 
given in the schedule to the act It is said in a work b; 
two learned gentlemen, Messrs. Frend and Ware, Precedents 
in Bflilway ^Conveyancing, p. 133., that it is not generally 
expedient to adopt this form. 

We have, however, come to a different conclusion, and this 
is in conformity, we apprehend, with the general practice of 
the profession in this respect. We think, that wherever it is 
at all possible to employ this form it should be used. It has 
a peculiar operation given it by the act, and is certainly a 
more effectual assurance for the purposes of the promoters, 
than any other assurance now in force ; and as the company 
prepares the deed, there are few cases, we conceive, in which 
a vendor can decline to adopt it, if it is tendered to him for 
execution. 

In every conveyance by the promoters of the undertaking 
under this or the special act, the word " grant " shall operate 
as an express covenant for title, particularly set out in 
section 132. 

The costs of all such conveyances shall be borne by the 
promoters of the undertaking ; and such costs shall include 
all charges and expenses incurred on the part as well of the 
seller as of the purchaser of all conveyances imd assurances 
of such lands, and of any outstanding terms or interests 
therein ; and of deducing, evidencing, and verifying the title 
to such lands, terms, or interests ; and of making out and 
furnishing such abstracts and attested copies as the pro* 
moters of the undertaking may require, and all other reason* 
able expenses incident to the investigation, deduction, and 
verification of such title. ^ If any dispute takes place as to 
costs, they shall be taxed by a taxing master. ^ 

These are obviously great powers to be given to the pror 

which it is presumed would be subject to this, so far as railway conveyances are 
concerned. 

" Sect. 82. . • Sect. 83, 
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xnoters of the undertakings be it what it may« Thej may 
thus get possession of any land in this country, under any 
circumstances ; but their entry upon it is placed under proper 
regulations, as we shall see hereafter. 

Although the terms of the act, as to costs, are large, 
yet when a contract has been entered into by private agree- 
ment, and the owner of the lands, subsequently to such 
agreement, do or omit to do an act whereby the legal estate 
in the lands is altered previous to the conveyance to the 
company, the effect occasioned by this will fall on the estate, 
and may be deducted from the purchase money. The expense 
of the conveyance must be borne by the company, but if a suit 
is thus rendered necessary, the costs must be paid out of the 
purchase money ' ; but where there are infants, the court will 
sometimes look at the conveyance without a reference to the 
master.* In some cases of this nature, it will not be safe 
for the company to pay over the purchase money without 
the direction of a court of equity.^ 

VI. Entry upon the Lands. See also XV. 

Payment of the price must be made in the mode provided 
for by the act, previous to entry on any lands, except for the 
purpose merely of surveying or taking levels, and of probing 
or boring to ascertain the nature of the soil, and of setting 
out the line of the works ; for which purposes the promoters 
of the undertaking may enter, after having given notice, and 
making compensation for any damage done.* They may 
also be allowed to enter on the land before purchase, on 
making deposit by way of security, and giving bond^; and 
may then enter upon and use such land.^ But if they shall 
wilfully enter upon such lands without consent before the 
payment of the purchase money, they shall forfeit to the 
party in possession a penalty of lOZ., and 25/. a day for every 

* Midland Counties Railway Company v. Wescomb, 2 Rail. C. 211. 

• Eastern Counties Railway ». Tuffnell, 3 Rail. C. 133. 

' See Midland Counties Railway Company v. Oswin, 3 Rail. C. -497. 
« Sect. 84. » Sects. 85, 86, 87, 88. • Sect 85. 
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day they remain in possession.^ Kor does this section forestall 
as we apprehend, the remedy bj injunction. 

Where the promoters of this undertaking are authorised to 
enter upon and take possession of the lands, and the owner 
refuses to give possession, the promoters may issue their 
warrant to the sheriff to deliver possession of any such lands, 
and the sheriff shall deliver them accordingly.' It is to be 
observed, that no party shall be required to sell or convey to 
the promoters of the undertaking a part only of any house 
or other building or manufactory, if such party be willing 
and able to sell the whole.* 

So where lands not situate in a town or built upon, shall 
be so cut through and divided by the works, as to leave either 
on both sides or on one side thereof a less quantity of land 
than half a statute acre, and if the owner of such parcel of 
land require the company to purchase the same along with 
the other land, the company shall purchase the same, unless 
the owner of the land have other land adjoining, in which 
the same can be conveniently thrown.* When the expense 
of bridges or other communication exceed the value of the 
land, the company may insist on purchasing the whole of 
the land.® 

VII. Copyholds, 

The statute makes as great an inroad upon the law of copy- 
hold land as it does upon other branches of the law. It is to 
be conveyed by the same species of assurance as if it were free- 
hold, but the deed is to be enrolled on the rolls of the manor; 
and until the lands are enfranchised, they shall continue sub- 
ject to the same fines, rents, herlots, and services, as were 
theretofore payable.^ Three months after the enrolment, 
or within one month after the promoters of the undertaking 
shall enter on the lands for the purpose of the works, they 
shall procure the same to be enfranchised, and for that pur- 

1 Sect 89. • Sect. 91. ' Sect. 92. 
* Sect. 93. « Sect. 94. • Sect. 95. 
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pose shall apply to the lord, and pay him such compensation 
as shall be agreed upon ; and if the parties fail to agree, the 
amount of such compensation shall be determined as in other 
cases of disputed compensation.^ Upon payment or tender 
of such compensation, or on deposit in the Bank, according 
to the circumstances of the case^ or if the lord fail to adduce 
a good title, the promoters of the undertaking may execute a 
deed-poll, and thereupon the land shall become freehold.^ If 
any copyhold land be subject to any customary rent, and part 
only of the land subject to the rent be required to be taken 
for the purposes of the act, the apportionment of such may 
be settled by agreement between the owner of the lands and 
the lord of the manor on the one part, and the promoters of 
the undertaking on the other part ; and if such apportion- 
ment be not so settled by agreement, then the same shall be 
settled by two justices.* 

VIII. As to Commonable Rights. 

Compensation, in respect of the right in the soil of lands 
subject to any right of common shall be paid to the lord of 
the manor in case he shall be entitled to the same, or to such 
party other than the commoners, as shall be entitled to 
such right in the soil; and compensation in respect of all 
other commonable and other rights in or over such lands, in- 
cluding therein any commonable or other rights to which the 
lord of the manor may be entitled other than his right in the 
soil of such lands, shall be determined and applied in manner 
hereinafter provided with respect to common lands, the right 
in the soil of which shall belong to the commoners ; and upon 
payment or deposit in the Bank of the compensation, all 
such commonable and other rights shall cease, and be ex- 
tinguished.* 

On payment or tender to the lord of the manor, or such 
pther party as aforesaid, of the compensation which shall have 
been agreed on or determined in respect of the right of soil 

> Sect."96.. • Sect. 97. » Sect. 98. * Sect. 99. 
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in the soil of any such lands, or on deposit thereof in the 
Bank, in any of the cases provided, such lord or such other 
party shall convey such lands to the promoters of the under- 
taking, and such conveyance shall have the effect of vesting 
such lands in the promoters of the undertaking in like manner 
as if such lord of the manor, or such other party as aforesaid, 
had heen seised in fee simple of such lands at the time of 
executing such conveyance ; and in de&ult of such convey- 
ance, the promoters of the undertaking may execute a deed- 
poll, as in the case of lands purchased by them, and thereupon 
the lands shall vest absolutely in the promoters of the under- 
taking, subject to the commonable and other rights affecting 
the same, until such rights shall have been extinguished by 
payment or deposit or compensation.^ 

When the common lands are not held of a manor, the 
compensation is to be ascertdned in the manner provided for 
by 8. 101. 

With respect to the commonable or other rights over such 
lands, a meeting may be convened by the promoters of the 
undertaking for the purpose of settling the proper compensa- 
tion.^ And on payment thereof to the commoners, the lands 
are to vest in the promoters of the undertaking, freed and 
discharged from all commonable rights.' 

IX. Lands in Mortgage. 

The. next division of these Acts to whicli we shall call 
attention is of much practical importance. It is intended to 
provide for those cases in which the lands to be taken have 
been mortgaged. 

The promoters of the undertaking may purchase or redeem 
the interest of the mortgagee of any such lands, and that 
whether they shall have previously purchased the equity of 
redemption of such lands or not, and whether the mortgagee 
should be entitled in his own right, or in trust for any other 
party ; and whether he be in possession of such lands by 

' Sect. 100. « Sects. 102—106. ^ Sect. 107. 
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virtue of such mortgage or not; and whether such mort- 
gage affect such lands solely or jointly with any other lands 
not required for the purpose of the special act. In order 
thereto, the promoters of the undertaking may either pay or 
tender to such mortgagee the principal and interest due on 
such mortgage, together with his costs and charges, if any ; 
and also six months' additional interest ; and thereupon such 
mortgagee shall immediately convey his interest; or they 
may give notice to the mortgagee that they will pay off prin- 
cipal and interest due to such mortgagee at the end of six 
months.^ 

If, on such payment or tender, any mortgagee shall fail to 
convey or release his interest in such mortgage, or if he fail 
to adduce a good title thereto, then the promoters may de- 
posit in the Bank the principal and interest, and costs, if any, 
and thereupon they may execute a deed-poll ; and, then, as 
well as upon such conveyance by the mortgagee, "all the 
estate and interest of such mortgagee, and of all persons in 
trust for him, or for whom he may be a trustee in such lands, 
shall vest in the promoters of the undertaking, and they shall 
be entitled to immediate possession thereof, in case such 
mortgagee were himself entitled to possession."* 

When such mortgaged lands shall be of less value than 
the principal, interest, and costs, the value of such lands, or 
the compensation to be made, shall be settled by agreement 
between the mortgagee and the party entitled to the equity 
of redemption on the one part, and the promoters on the 
other part ; and if the parties fail to agree respecting the 
amount of such value or compensation, it shall be determined 
as in other cases of disputed compensation ; and the amount 
so agreed on shall be paid by the promoters to the mortgagee 
in satisfaction of his debt, so far as the same will extend, and 
the mortgagee shall convey all his interest in the mortgaged 
lands.^ 

If on such payment or tender any such mortgagee fail to 
convey his interest in such mortgage, or to adduce a good 

» Sect 108. « Sect. 109. ■ Sect. 110. 
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title thereto, the promoters may deposit the amount of such 
compensation in the bank, "which shall be a satisfaction of the 
mortgage debt so far as the same extends ; and the promoters 
may execute a deed-poll, and thereupon the interest of the 
mortgagee shall become absolutely vested in the promoters.* 
If a part only of such mortgaged lands be required, apd if 
such part be of less value than the principal money and in- 
terest and costs secured on such land, and the mortgagee 
shall not consider the remaining part of such lands a sufficient 
security for the money charged, then the value of such part, 
and also the compensation (if any) to be paid for severance^ 
shall be settled by agreement between the mortgagee and the 
party entitled to the equity of redemption of such land on 
the one part, and the promoters of the undertaking on the 
other ; and if they cannot agree, then it is to be determined 
as in other cases of disputed compensation, and the amount 
of such value or compensation shall be paid by the promoters 
to such mortgagee in satisfaction of his mortgage debt, and 
the mortgagee shall release his interest in the mortgaged 
lands.' If the money is refused when tendered, it may be 
deposited and a deed executed as in other similar cases. 

X. Rent Charges affecting the Lands* 

When any land to be taken is charged with a rent charge, 
if any difference shall arise as to the consideration to be paid 
for its release, the same shall be determined as in other cases 
of disputed compensation.' If part only of the lands charged 
shall be required, the apportionment may be settled by agree- 
ment between the party entitled and the owner of the land 
on the one part, and the promoters on the other, and if they 
cannot agree, then by two justices.* In case of refusal to 
release, a deposit of the compensation may be madc.^ The 
charge is to continue on lands not taken.^ 

Sect Ml. •Sect. 112. • Sect. 115. 

Sect 116. » Sect 117. • Sect 118. 
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XL Leases. 

When part only of land comprised in a lease is taken^ the 
rest is to be apportioned^ if possible, by agreement, and if not 
hy justices.* Lessees and tenants-at-will are to be fully com- 
pensated.^ 

XIL Interests omitted to he purchased. 

Another important provision of the act is intended to pro- 
vide for this class of interests. When the promoters shall 
have entered upon any lands which they were authorised to 
purchase and which shall be permanently required for the 
purposes of the act, and any party shall appear to be entitled to 
any estate, right, or interest in, or charge affecting such lands 
which the promoters shall through mistake or inadvertence 
have failed or omitted to purchase^ then the promoters shall 
remain in undisturbed possession of such lands, provided 
within six months after notice of such, estate, &c., in case the 
same shall not be disputed by the promoters, or in case the 
same shall be disputed, then within six months after the right 
thereto shall have been finally established by law in favour 
of the party, claiming the same, the promoters shall purchase 
or pay compensation for the same, and shall also pay to such 
party full compensation for the mesne profits or interest 
which would have accrued to such party during the interval 
between the entry by the promoters, and the time of the pay- 
ment of such purchase money; and such purchase money 
shall be agreed on and awarded in like manner as if such 
estate, &c. had been purchased before entry*, such purchase 
money being according to the value of the lands at the time 
the entry was made.* 

The promoters of the undertaking are to pay the costs of 
litigation as to such lands.* 



» Sects. I If), 120. » Sects. 121, 122. « Sect. 124. 

* Sect. 125, » Sect. 12G. 
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XIII. Superfiuous lands. 

Lands not wanted are to be Bold^ and in default of such 
sale thej are to vest in the owners of the adjoining lands 
in proportion to the extent of their lands adjoining there- 
to.* But before being sold they are to be offered to the 
owner of the lands from which they were originally taken 
or to adjoining owners'; but if they decline or neglect to 
signify their desire to purchase within six weeks, the right 
of pre-emption is to cease.^ If any person entitled to such 
pre-emption be desirous of purchasing such land, and such 
persons and the promoters do not agree, then such price 
shall be ascertained by arbitration.^ On payment of the pur- 
chase money the land is to be conveyed by the promoters 
of the imdertaking to the purchaser.' 

XrV. Machinery for correcting Errors* 

There is a machinery not only for making plans of the 
lands authorised to be taken for the purpose of the railway,, 
but for correcting errors and omissions in such plans. This 
is to be done by two justices after giving ten days' notice to 
the owner of the land affected by the proposed correction.^ 
The plan of the alteration is to be deposited with the clerk 
of the peace.^ 

XV. Temporary Occupation of Land for the Purposes of 
the Railway, 

The company may at any time before the expiration of the 
period limited by the special act for the completion of the 
railway, enter upon and use any existing private road, being 
a road gravelled or formed with stones or other hard material, 
and not being an avenue or unplanted or ornamental road, or 
an approach to any mansion house, the railway company pay- 
ing for the use of such road.^ 

1 Sect. 127. • Sect. 128. » Sect. 129. * Sect. 130. » Sect. 131. 
• 8 Vict. c. 20. s. 7. » 8 Vict. c. 20. ss. 8 & 9. "8 Vict. c. 20. s. 3. 
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The company may also within the same period take tem- 
porary possession of lands, without previous payment, for 
various purposes there mentioned^ ; for the purpose of taking 
earth or soil by side cuttings, for depositing spoil thereon, for 
obtaining materials for the construction of railway or other 
works, and for forming roads thereon ; but the company is to 
give previous notice.^ 

If, however, the owners of the land thus temporarily occu- 
pied choose, they may compel the company to purchase such 
lands.' 

XVI. Additional Stations^ 

In addition to the lands authorised to be compulsorily 
taken, the company may contract with any party willing to 
sell*, for the purchase of land adjoining to the railway, for 
making additional stations, yards, wharfs, and places for the 
accommodation of passengers, &c., and for the purpose of 
making roads convenient for the formation of the railway. 

These are the chief provisions of these acts so far as they 
relate to the lands to be taken by the railway. We shall 
further consider in subsequent papers the construction which 
the courts have put on them so far as they have come before 
them. It will be seen that the great object of the acts is to 
give a title against all the world; and they prove that, so far 
as a company is concerned, this can be effected safely and 
properly. As to railways, we can no more dispense with 
them than we can go without shoes. 

> 8 Vict B. 32. • 8 Vict c. 20. s. 32. « 8 Vict c. 20. a. 42. 

* 8 Vict c. 20. It is not said that the *< party** referred to is to have the 
extraordinary powers of sale given by the Lands Clauses Consolidation Act 
See s. 42., where these are given for the purposes of that section. 
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Art. VIII. — Report of the Select Committee of the House of 
Commons on Agricultural Customs* Ordered to be printed 3d 
Julj, 1848. No. 461. 

Two subjects, of equal importance to agriculture, are now 
occupying all men's thoughts, — tenant right, and sanitary 
laws. The importance of the former to agriculture no man 
disputes. That of the latter may not be so obvious. It is, 
however, just as real ; for sanitary laws, constructed upon a 
good plan, would contribute as much to the wealth as to the 
health of the public. The cleansing of the town ought to be, 
and, under a good system, would be, the fertilising of the 
country. With those laws, however, we do not at present 
propose to meddle ; though we feel their vast and growing 
importance, and <ire well pleased to see the hold they are 
taking of the public mind. Our present subject is " tenant 
right" only. 

We do not, however, like the expression, tenant right. 
It is not a happy one. It is an importation from Ireland, 
and is calculated to mislead. Captain Kennedy, the secre* 
tary to the Irish Land Commission, in the preface to his 
digest of the evidence taken before that commission, gives 
this account of it' : — 

^< It appears that the tenant claims what he calls a tenant right 
in the land, irrespective of any legal claim vested in him, or of 
any improvement effected by Lim — that the value of this claim 
is estimated at different rates in different localities — that it is 
either openly or silently acquiesced in by the landlords in some 
districts, whilst it is considerably restricted or absolutely denied 
by others. In the north of Ireland this system is pretty generally 
cither authorised or connived at by the landlord ; and it is not 
unconmion for a tenant without a lease to sell the bare privilege 
of occupancy or possession of his farm, without any visible sign 
of improvement having been made by him, at from ten to sixteen, 
up to twenty and even forty years' purchase of the rent."^ 

' Digest, pt. 1. Introd., chap. i. Thom, Dublin, 1847. 

' A large Irish landed proprietor thus allude; rpparently to tbU custom. 
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Now tlus is not what we mean when we speak of tenant 
right. What we mean is, the right which in justice every 
man ought to have, — the right, in the absence of express and 
clearly understood stipulation to the contrary, of enjoying 
the benefit of any improvement effected by his own outlay of 
capital. Of course, if a landlord and tenant have come to a 
clear and distinct agreement, as to the terms upon which the 
land shall be held, and that agreement has been reduced into 
writing, it must be binding on both parties, so far as it 
speaks, and any interference with its terms, any substitution 
of other terms, founded on fanciful notions of what justice or 
even policy requires, would be both unjust and tyrannical. 
Where, therefore, there is a written agreement, its stipula- 
tions must be religiously adhered to. But in England there 
is a vast quantity of land held either without any written 
agreement at all, and therefore under the general law of the 
land, or with written agreements, speaking only to a certain 
extent, and leaving, therefore, all matters not expressly pro- 
vided for by the written agreement, to be governed by the 
general law of the land, or by the custom of the country. 
Now what we contend for is, that the law of the land is a 
short-sighted law, that it was established in times when land- 
lordism was supreme, both in the legislature and on the judg- 
ment seat, and that it has consequently established principles 
and rules which, being of a one-sided nature, defeat the very 
objects they seek to attain ; and that the law in its result is 
equally mischievous to the landlord, the tenant, and the 
public. 

Under the present law no tenant ever does or ever will 
make the necessary buildings^ on his farm at his own ex- 
pense, for it is contrary to human nature to sow that another 
may reap. But not only wiU the tenant not build — he is 

Speaking of Uie laU Marquis of Londonderry, the present Marquis says : — ''He 
(Lord C.) established with more security than eren his predecessors the in- 
Taluable understanding of tenant right between him and his fiirmers, to which 
the extraordinary prosperity of the Irish estates up to that last troublesome 
trial is virtually owing." (Marquis of Londonderry's Memoirs of Viscount 
Castlereagh, toI. i. p 71.) 
1 See the iamiliar nUes as to this sUted, 7 L. R. 377—379. 
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^ven unwilling to repair. The law generates a general feel- 
ii^ of hostility in the tenant's mind; a disposition to let 
every thing lie neglected — to let every thing go to **raok 
and ruin" — rather than aid the legal robber^ by exerting 
oneself under a law which says, that while one man makes 
the outlay^ another may reap the benefit. 

The decision in Elwes v. Mawe, aflBrming the principle 
that what a tenant has once annexed to the farm is not 
legally separable from it, because it has become the property 
of the landlord, subject only to such temporary interest as 
the tenant may have in the land, involves, of course, the 
still more important point, that no landlord or incoming 
tenant can be compelled to pay any thing for agricultural 
improvements not capable of separation from the farm, such 
as draining, subsoiling, boning, guanoing, marling, claying, 
&c. These improvements have all sunk into the soil, and 
the soil is the landlord's* They are, therefore, forfeited to 
the landlord. 

This principle being of an all-pervading nature, it becomes 
most material to inquire, whether its tendency is to promote 
or impede the public prosperity? Now we do not hesitate to 
express our opinion that this principle is not only not right, 
but that it occasions the greatest mischief to all parties con-* 
cerned — to the tenant, the landlord, and the public : to the 
tenant, because it deters him from farming with spirit ; to 
the landlord, because its tendency is to ensure him a tenant 
of little capital and no enterprise, and therefore poor ; and to 
the public, because it deprives the public of .all the food 
which better and more spirited cultivation would produce. 
Then does it benefit any one? Does it benefit even the 
landlord ? Surely not. It is said, ^' cheating never thrives," 
and such a law is really cheating. Imagine the case of a 
tenant at will draining land, and being then turned out and. 
told, he shall not be allowed one farthing for his drainage. 
It is notorious that the benefit of draining is scarcely felt the 
first year. It begins to be felt the second; but it is not 
really paid for till after the third or fourth crop. Yet by 
the tenure under which an immense extent of land is held in 
England, a tenant who has drained his land may b^ (urped 
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out, without a farthing of oompenfiation, upon a six months' 
notice. We ourselves were once subjected to this injustice. 
We lived in a hired house : the fields or what Mr. George 
Bobins used to call» the park-like ground, in which the house 
stood, was yerj wet, and we determined to drain it. We 
had no lease, but we trusted to the honour of the owner (who 
was a gentleman of laige fortune), in the confidence that he 
would be incapable of turning us out at a short notice; but 
we disoovered, to our cost, that in trusting to his honour we 
had trusted to a very brittle thing. It suited him to let the 
land to somebody else, and he turned us out without one 
farthing of allowance, or even an expression of regret If 
such a thing had been done to a farmer, it would soon have 
been noised about at the market-table, and would have struck 
such a terror into the whole body of farmers in that district, 
that not one would have dared to trust his landlord, or would 
have made any improvement, without a lease, for the next 
ten years. For it is one of the great evils of a piece of paltry 
knaveiy of that kind, that it creates universal distrust The 
evil is not confined to the person who c(»nmits the baseness. 
It spreads far and wide ; for no one knows whether even the 
most respectable landlord can be trusted. A feeling of in* 
security thus springs up. Now all this is a great and a prac* 
tical evil, and we see the eflfects of it every day« We see 
land that ought to produce four and five quarters of wheat 
to the acre, so wet and so ill-cultivated that it does not pro-* 
duoe above two quarters or two and a half, and very often 
not even two. And we see, also, that whilst capital flows in 
boundless streams into the manufacturing districts, it seems 
to be completely dammed out of the agricultural districts. 
Here and there, indeed, we find a liberal landlord, a thriving 
tenantry, and a spirited cultivation : but such cases are the 
exception, and not the rule ; and the reason is, that the ma* 
jority of men will trust the law, and will trust nothing else* 
If the law gives them clear rights, they will reckon upon 
them, and act accordingly. But most men will not place 
themselves at the mercy of another man's honour. They 
fike legal rights, and on nothing else will they so far rely as 
to risk that precuous coin which ''every body nurses*" If 
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70U talk to them of honour, and liberality, and Bpiriti they 
shake their heads ; but if you talk to them of legal rights, or 
a lease, they priek up their ears. Kow landlords are not 
Tery fond of leases. They think, and with reason, that a 
lease binds the landlord, and bankruptcy will, at any moment, 
unbind the tenant. We agree with them. But, agreeing 
with them, we cannot but say to landlords, If you do not 
like leases, let the law itself be as good as a lease ; let the law 
be founded on the great principles of justice, and then the 
majority of farmers will cultivate with spirit, without wasting 
their money upon leases stuffed with law verbiage. 

We had written thus far, when we received the report of 
Mr. Pusey's Committee on Agricultural Customs. We have 
read it through, and it gives us great pleasure to find that 
the views we have above advocated are substantially sup* 
ported both by the report and the evidence. With respect 
to the removal of buildings and fixtures put up by the 
tenant with his own material, it seems to be admitted on all 
hands S that an unrestrained right of removal should be con- 
ceded to the tenant, and accordingly the Conunittee, after 
stating, 

^ That the law, with respect to things affixed to the freehold, 
is different and more beneficial (to the tenant) as regards those 
anaexations made for the purposes of trade^ than those made for 
the purposes of agriculture^ an outgoing tenant being permitted, 
in many cases, to remove the former, when erected by himself, 
but not the latter;" 

reports, 

'' That this distinction does not appear to be supported by any 
sound reason ; and your Committee are of opinion, that the tenant's 
privilege of removal, with respect to fixtures set up for trading 
purposes, should be extended to those erected for agricultural 
purposes.** 

* This recommendation is in conformity with the Report of the Law Amend- 
ment Society, printed 7 L. R. 37. [It is proper to sUte that the chief merit 
of the Reports on Landlord and Tenant, is due to Mr. Thomas Henry Farrjr, 
of the Chancery Bar, who drew up both Reports, £o.] 
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Of course this would only apply to such as were erected at 
the tenant's sole expense. 

. This is a great step in advance, but its importance is as 
nothing compared with that of securing to the outgoing tenant 
9uch allowance for spirited and useful cultivation, as will in- 
duce him to watch the operations of enterprising neighbours, 
and adopt all those improved methods of cultivation, however 
expensive, which promise a sufficient return. On this point 
we regret to see, that the Committee are disposed to give 
their sanction to the do-nothing policy of the day, — to that 
sickening feebleness, now so common, which consists in 
leaving every thing to the **good sense and good feeling" 
of mankind, and ^' the gradual progress of enlightenment." 
It is by these plausibilities that the enactment of good laws 
is now defeated. The old law Is admitted to be wrong, but 
the anti-reforming spirit, when it can no longer resist the 
weight of evidence, practically retains the mischief, by sug- 
gesting, that the good feeling of mankind wiU sufficiently 
counteract the mischief of the law, and that therefore legis- 
lative interference is not needed. This seems to be the view 
of one of the most practical and sensible men in the House, 
Mr. Henley, and we regret to see it, because his influence is 
every day increasing, and deservedly. Yet such was the 
whole tenor of his examination. To every witness, who recom- 
mended the establishment of a good system of allowance, 
he addressed a series of questions, the object of which was to 
obtain admissions, that all which those witnesses recom- 
mended might be obtained by agreement. Of course it 
might, but still that is no reason against having a good law 
to provide for those cases, for which agreement does not pro- 
vide. Suppose that the law were, that whenever a person 
died without a will the whole of his property should go to 
the Crown, or to his next door neighbour, and it were pro- 
posed to make a law distributing it in cases of intestacy 
amongst his wife and children, would it be any answer to 
such a proposal to say the proposed change was unnecessary, 
because every man might make his will and give his property 
to his wife and childreti? Surely not. The wise policy is 
to have a good law for those cases, for which the foresight 
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and actiTity of indiyidualfl does not provide, and to let indif* 
Yiduals supersede that law, and make any other arrangements 
which their own view of their own interests may suggest to 
them as more desirable. In the case we are now considering 
the real question is, whether it is better for all parties, — for 
the landlord, the tenant, or the public, — that, in the absence of 
special agreement j unexhausted improvements shall be allowed 
for to an outgoing tenant, or that they shall all be forfeited 
to the landlord. By the law, as it stands, they are forfeited ; 
by the law as proposed by farmers, by land-agents, by en* 
Ughtened landlords, by aU men capable of perceiving that 
men will not sow that others may reap, they would be 
allowed for. Can any rational being doubt which system 
would be best ? The one would encourage good cultivation, 
the other discourages it. Our space will not permit us to 
cite the abundant evidence given on this point by practical 
men, we will therefore, selecting at random, give the words 
of Mr. Owen, a Berkshire land-agent : — 

'* I am convinced of this, that where landlords cannot make 
improvements, there are so many cases where the tenant has the 
means of making them, that he could make them very much to his 
advantage, and very much to the landlords advantage ; because I 
consider that, under the present system in our country of letting 
farms, farms are what we call begoabed out. There is not a 
farm that I have relet, but every tenant who has quitted, has 
taken every thing out of the farm that he possibly could. If a 
system could be laid down, where that never could be allowed to 
be done, and any outlay that the tenant had made upon that 
property, whether they were improvements by building or manure, 
he should have the certainty of being repaid for them, I think the 
benefit would be immense^ both to the landlord, and the tenant^ and 
the public,^ 

Many other witnesses explain, that the benefit to the 
public would be twofold ; first, in greatly increasing the de- 
mand for labour, and thus diminishing ra.tes ; and secondly, in 
greatly increasing the supply of food. Is it not lamentable 
to think, that landlord prejudices, that an inconsiderate dread 
of being compelled on some rare occasion to pay for unex- 
hausted improvements an inconvenient sum, — a case which 
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would probably not occur above once as to each farm in half 
a century, or even so often, — should be allowed to impede the 
good of the public, the good of the tenant, and the good of 
the landlord himself? 

Some of the witnesses, it is true, not so wise, as we think, 
as others, — men who would force their own views down other 
men's throats, because they have an undoubting conviction 
that those views are right, — would make the law imperative* 
Mr. Hutley, a practical farmer, is asked (2295.), " Would 
you make it imperative on the landlord that he should let his 
land subject to certain covenants?" He answers, "Yes.** 
Mr. Outhwaite is asked (2784.), '^ Should the tenant and 
landlord have power to keep themselves out of the operation 
of the law by agreement?" He answers, "No." These 
gentlemen are evidently for tyranny. They would not allow 
patients to decline their physic. But this is not the way to 
treat grown*up people. Men may treat their own children 
so, but they must not so treat their grown-up neighbours. 
The law may advise, but it must not compel. '^ If that were 
the case," adds Mr. Outhwaite, — that is, if the parties inter- 
ested might make a bargain for themselves, — " the law would 
not do any good!" Why not? Surely a law does good, if 
it is a good law, and provides for all cases not provided for 
by the written arrangements of the parties themselves. To 
recur to our former illustration, does not a law " do good " 
which makes a judicious will for a man who is too idle or 
thoughtless to make one for himself? And does it neutralise 
the good, that the same law, which makes a will for him, if 
he makes none for himself, recognises his right to make one 
for himself? Before the statute of distributions was passed, 
if a man died intestate, his personalty was distributable for 
the good of his soul, we believe ; and of what was good for 
his soul some ecclesiastical authority was deemed the fitting 
judge. To amend this strange state of things, the statute of 
distributions, by which the personalty of an intestate was 
made distributable amongst his next of kin, in certain pro- 
portions, was proposed by the Pusey of the day, the lover of 
justice; the Messrs. Hutley and Outhwaite of the day would 
have said, we presume, " You must make the new statute 
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eompuhoryf or it will c^o no gool!" But wiser men said, 
<< Establish the proposed law. It is a good rule of distribu- 
tion ; and let those who do not like it make a will for them- 
selves.'* In like manner, we say, '' Establish the proposed 
law. It is an honest rec(^ition of the real principles of 
justice, and let those who do not like it make an agreement 
for themselves." If agriculture is to be conducted on a basis 
of wrong, at all events let it not be under the sanction of a 
general law. Let it be by special agreement, and in defiance 
of the general law. The shame of such an agreement should 
fall on him who made it ; it ought not to have the sanction 
of public authority. When Mr. Outhwaite said that such a 
law would do no good, he showed himself ignorant of human 
nature ; he evidently knew not how strong is the disposition 
of all men, living in a civilised state, to conform to those 
principles which the law sanctions. Let the law sanction 
baseness, and too many will be base ; let the law discounte- 
nance it, and even the basest will feel themselves controlled* 
They will not brave public opinion. Even Mr. Outhwaite^ 
however, would not deny, that tenant right, where it prevails, 
as in Lincolnshire, is a local right, and is yet supersedeable 
by special agreement. How then could he, in consistency, 
contend that a general law should not be equally supersede- 
able by private agreement? 

All we ask is, that the general law shall be on a good foot* 
ing, not a bad one ; that the law shall establish that, in the 
absence of agreement to the contrary, unexhausted improve- 
ments shall be paid for to the outgoing tenant, according to 
fair valuation, instead of being, as they now are, forfeited to 
the landlord. And because our anxiety is great to see a 
general law established, which would be, we are sure, in the 
long run, so beneficial to all parties, by encouraging, instead 
of discouraging, good cultivation, we vehemently protest 
against the absurdity of those witnesses, too many, we grieve 
to say, besides those adverted to, who would make the law a 
despot to control, instead of being an adviser to suggest. 

There are, however, plenty of witnesses who see the mat-^ 
ter in its proper light. Mr. Owen was asked by Mr. Henley 
(4606.), whether ^* the law should override leases ? " — f' No,** 
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said he, boldly. ** Should landlorda have the power to make 
agreements with their tenants not to come unda: it ?" — ^^ Yes^ 
certainly." Then/' said Mr. Henley, "What would be the 
ose of the law ? " Mr. Owen was puzzled by this guestion of 
his astute interrogator, and answered, " There is a difficulty, 
I can see, and have always seen it." Now there really was 
no difficulty at alL The proper answer would haye been 
to have asked Mr. Henley another question, — namely, whether 
the power of a testator to make a will was any objection to 
the statute of distributions. 

We have laboured this point, perhaps, to wearisomeness, 
but we have done so because we believe that it is the point 
in which the misunderstanding is greatest, and in which a 
clear understanding is of the greatest importance. Our view 
assumes that principle, which is enunciated by the maxim of 
the old Koman law, " conventio vincit legem." 

That the present system is in the highest d^ree mis- 
chievous, is established by ample evidence. It is a very 
common, and apparently plausible argument, and especially 
amongst the higher classes, that the good feeling which 
subsists between landlord and tenant, is a sufficient security 
to the tenant. It is said few landlords are capable of taking 
so unfair an advantage of an enterprising tenant, as to turn 
him out on a six months' notice, allowing him nothing for 
unexhausted improvements. We readily admit this, in 
spite of our own experience to the contrary. We have the 
highest opinion of the landlords of England. We wish we 
could say as much of the landlords of Ireland. But even in 
England, there are examples of baseness, quite sufficient to 
terrify a whole body of farmers, collected at the market-table, 
and listening to each other's stories. The witnesses who 
refer to cases of unfair treatment, carefully abstain from 
names; and our space will not permit us to give details. 
The cases, however, are to be found by referring to the fol- 
lowing questions, 2432. 3430. 3434. 4167. 4425. 6588. It 
may be said that the instances are few; but it must be 
remembered^ as we have above observed, that although but 
one landlord does the wrong, the fame of it flies all over the 
country^ and strikes terror far and wide. *' It is the general 
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talk at mai^et, " says Mr. Bemaa (4186.)9 '' that, if they 
were better protected, they would lay out more money, which 
•they do not feel justified in doing now, because they know 
that men who have done it have been taken advantage of. 
I do not think it safe to do so." The great evil is, that the 
law in strictness sanctions such taking of advantage ; andi 
hence, if a landlord does it, he is not publicly condemned 
His argument^ '^ I only asserted my rights," edlences objec- 
tion. The feeling is, '' May not every man do what he likes 
with his own ? What right have we to find fault with a man 
for doing that which tlte law sanctions f^^ And hence the mere 
reversing of the principle of the law would be an inestimable 
advantage. But besides the cases which occur, and are really 
cases of ungenerous conduct on the part of the landlord, there 
are a vast many which occur more by accident than design. 
The landlord is tenant for life — he dies, and the remainder^ 
man thinks him^lf entitled to relet the lands ; or the land-^ 
lord is tenant in fee, and his heir succeeds him, who is under 
no obligation ; or the landlord is an embarrassed man, and a 
mortgagee or purchaser steps into his shoes, and they feel 
themselves free as air. In short, when a tenant comes to 
count the risks, they are so many, that if he is of a cautious 
disposition or unwilling to spend money, he will find plenty 
of plausible reasons for clinging to the system of his fore* 
fathers, and cultivating the land no better. 

One strong objection which has been started to the system 
of allowances, has been the difficulty of getting them valued. 
This difficulty was frequently put to the witnesses ; most of 
Ihem seemed to admit that the difficulty was considerable ; 
and one witness, Mr. Boniface, the agent for the Duke of 
Norfolk, speaking of the Sussex system, said, (7052.), 

" That where the valuations were for things done in previous 
years, there was great danger of false claims being made, sup- 
ported by false evidence.** 

No doubt this difficulty is a formidable one. Still, we 
doubt not, it might be vanquished; and at all events it 
ought never to be forgotten, that it is a difficulty which 
fan only occuir once during the tenancy, and the advantage 
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of good cultivation recurs every year; every year of good 
cultivation the tenant grows richer, the rent is better paid, 
labourers are better employed, and the public is better 
fed; and against all this is to be set only an occarional 
mischief, an occarional piece of knavery. The mode of 
valuing universally recommended, is the appointment of one 
valuer for the outgoing and another for the incoming tenant, 
and a third to decide between them if they diflfer. To this 
it has been objected, that where the nomination of the third 
has been left to the two original valuers, the matter has 
been too often decided, not by mutual agreement, but by 
tossing up for choice, and the winner of the toss nominating 
a valuer known to value either favourably for the outgoing, 
or favourably for the incoming tenant. If so, the choice of 
the third man should be made in some less objectionable 
mode; and no doubt the farmers of every district could 
amongst themselves agree upon some better mode. A better 
one, perhaps, might be to have a list of umpire valuers no- 
minated by the farmers of the district each year, from which 
the other valuers should be obliged to select their referee. 
At all events, the difficulty is not so great but that ex- 
perience and ingenuity might overcome it. A reference to 
any court, acting according to legal forms, and examining 
witnesses on oath, would be absurd, though it might be rea- 
sonable to require the outgoing tenant to make out an exact 
specification of his claim in writing, as recommended by most 
of the witnesses ; and make a declaration affirming the truth 
of the facts stated in support of his claim ; and it would not 
be unreasonable to provide, that if he made any wilful mis- 
statement his claim should be forfeited. It might also be 
provided, that the valuers should fix a price to each item. 

Much inquiry was made of witnesses, as to the principle 
on which the valuation should be made; whether the in- 
coming tenant should pay for outlay, or pay for the beneficial 
results of outlay ; but upon this point all the witnesses, 
farmers and land agents, were agreed, that no tenant should 
be paid for foolish expenditure. It was admitted that the 
expenditure must be, in the estimation of the valuers, be- 
neficial; and it seems to have been al&o agreed, that |io more 
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need be charged against the incoming tenant, than would 
suffice fairly to compensate the outgoing for the money 
expended by him, after deducting what he had already ob» 
tained by the increased produce of the land. Hence, if an 
outlay of 51 per acre had improved the land to the extent 
of lOZ. or 15/., neither the incoming tenant nor the landlord 
was to be charged to the extent of the \0h or the 15ZL, but 
only to the extent of the &L with the common profit, as 
money used in trade. 

There was one point in which every witness agreed, farmers 
included ; and it showed, we think, strongly the fairness of 
their minds: and it was, that dilapidations should be set 
against alleged impravements. Upon this point we were 
much struck by the evidence of Mr. Lattimore. 

" 2450. Q. That which you seem to desire most is an increased 
facility for recovering compensation for improvements ? — A. Yes. 
I tliink what we require is, that the law should hold the balance 
equally and fairly between the landlord and tenant. I have 
already said, that, in several instances lately, the landlord has 
brought a claim for dilapidations against the tenant, and in each 
case he has recovered it ; but I never knew of cases (and I have 
inquired of all the valuers and practical men in my country) in 
which the tenant recovered (for improvements), if the law was 
disputed. Many of our landlords are good and just, and do not 
dispute ; but where they do, we never get compensation. / want 
the law to be equal between the two : that if the landlord should 
have tlie power (I do not object to it) of suing his tenant for dila- 
pidations and waste of property, it is equally just, that the tenant 
should have a similar daim upon the landlord for improvements."^' 

Another point suggested by members of the committee 
was, that the paying for improvements would impoverish the 
incoming tenant and deprive him of great part of his capitaL 
" Has it ever occurred to you," asked a member of Mr. Hut- 
ley (2264.), "that in giving a tenant right there is this objec- 
tion, that the incoming tenant has to pay a large sum, when 
the greater part of his capital is required to stock his farm ? ** 
"It would not," said Mr. Hutley, "take so much money as 
people think." Now this was not, in our opinion, the proper 
answer; for it cannot be material whether it costs much or 
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little to do justice. A better answer would have"^ been that 
in the great majority of cases the incoming is also an outgoing 
tenant^ and that if he is a good tenant he will have receiyed, 
as an outgoing, what he pays as an incoming tenant. But 
ahnost every witness stated that incoming tenants would 
nmch rather pay for improvements already made, than have 
to make those improvements themselves. 

" 'That would be a very large sum to take out of the tenant's 
pocket who came to the farm,' said a member. ' He would be 
very glad to pay it>' answered the farmer witness. Another 
witness having said, ' a tenant would rather take a farm witH 
those improvements than have to make tiiem himself/ was asked 
(3965.), *Why would a tenant rather, &c.? '^ * Because,' said 
he, ' where drainage is done, it is a very considerable cost ; and it 
is perfectly well known, that, after land has been well drained a 
while, it is permanently improved ; therefore he would be in a 
better condition to take it after four, or five, or six crops had been 
taken, than to outlay the capital. The incoming tenant never 
scruples at paying for those improvements.' " 

In truth, the incoming tenant gets improvements at second 
hand price instead of paying for them at first cost 

We have before declared our own preference of tenant 
right to leases. We are glad to see that the generality of 
the witnesses examined have the same feeling. Many of 
them declared that they did not like to be bound down to 
pay fixed rents for fourteen and twenty-one years, not know- 
ing what changes might occur in prices. All, without ex- 
ception, declared that leases did not ensure to the landlord 
his property being returned to him in a high state of cultiva- 
tion; on the contrary, they said that the common system 
under leases was for the tenant to put as much into the land 
as he could in the early part of the lease, and to take as much 
out of it as he could during the latter part, so that, to use 
the phrase above quoted, the land was returned to the land- 
lord "beggared out." This was done, whether the tenant 
wished to stay or wished to go ; for if he wished to stay, he 
did it with a view to get his lease renewed at the old rent, 
and if he wished to go, he did it that he might get as much 
of his capital back as possible. The witnesses might have 
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added another reason, — that human nature revolts at injustice ; 
and it is really injustice, that one man should derive the 
benefit of another man*s outlay, unless it has been clearly and 
expressly stipulated for. 

In conclusion, we will only observe that these are not 
times in which it is wbe to perpetuate a system under which 
ill-feeling is likely to exist between landlord and tenant. 
There is a powerful class which cares little for either, which 
cares not &om what source food comes so long as food is 
cheap enough to render low wages possible, and thus increase 
the sale of manufactures. If the views of this class are to be 
counteracted, it must be by making home-grown produce 
cheap, and that can only be done by that sort of improved 
cultivation which makes two blades of grass or com grow 
where before only one grew. For this we must trust to the 
spirit and enterprise of cultivators. The owners of the land 
will ever be comparatively inactive. As a body, they are too 
wealthy, and too much engaged in the pursuits of pleasure to 
devote their whole energies to the subject. Some may, but 
the class will not. The result, therefore, must be looked for 
from the class of cultivators, and their enterprise and diligence 
can only be stimulated to the highest pitch by the law esta- 
blishing, as its principle, that he who sows shall reap, not, 
however, interfering with the ancient maxim **conventio 
vincit legem." 

Though the subject is very far from being exhausted, our 
limits compel us to stop ; and we cannot, as we think, better 
conclude this article than by quoting the following questions 
and answers from the evidence of Mr. Smith. 

'^ 5105. You have described the system of giving compensation 
for various manures in your neighbourhood ; has it a good effect 
upon the farming of your neighbourhood ? — It has a very consi- 
derable effect. On those estates where this kind of understanding 
has been encouraged, they have been improved much faster than 
others ; where landlords have held aloof from the matter, there 
has been no such improvement ; we could not compel our landlords 
to enforce this compensation where they have an objection to it ; 
it is the custom of the neighbourhood, but there is no law to en- 
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force it. There have been cases where confusion has been created; 
not very often, but it has been so. 

*< 6106. Where the right is admitted, there is no confusion 
in adjusting it ; but where the right is disputed, then that confu- 
sion is produced ? — Yes ; the landlord says, ^ I know nothing but 
the law of , the land;' and if you get a tenant who says, * Well, I 
shall take no more than my landlord will take of me when I leave,' 
there comes a difficulty. 

" 5107. Where the right is admitted by the landlord, and it is 
a mere matter of settlement between the outgoing and incoming 
tenant, it is perfectly easy ? — Perfectly easy ; there is not the 
slightest difficulty, and there the estate is improved considerably. 

<* 5108. Can you speak positively as to the high state of culti- 
vation that prevails in those cases in your district? — All the 
estates that have upheld this principle improve faster than the 
others. 

" 5109. And those estates are in a satisfactory state for the 
landlord and for the tenant ? — Yes, and the rents have improved 
very considerably too ; it must fall back into the fee of the land, 
the buildings, and the employment of manure; it must come to the 
benefit of the estate ultimately. 

" 5110. You can speak positively that not only the fanning has 
been improved, and the farmers have done well upon this system, 
but that the landlords have done well too, by receiving an increase 
of rent ? — Yes, most assuredly ; in some instances almost double, 
and the tenant has thriven too ; wherever the tenant does well, 
the landlord does well ; where the landlord is disposed to grind, 
the tenant does not well, nor the landlord ; the more liberally the 
tenant is treated, the more confidence he has ; and if there was a 
law so that there should be no difficulty in quitting, the district 
would improve much more than it has done, though it has im* 
proved so largely. 

" 51 14. Mr. Newdegate : You have been speaking of customs ; 
do they prevail only in certain districts ? — They prevail in our 
neighbourhood to the extent of forty miles. 

"5115. They do not have the force of law ? — None whatever, 
that I know of; that is what we are seeking ; it is the want of the 
force of the law that creates the difficulty. We have no law ; we 
have a custom that honourable landlords uphold ; but if you get a 
landlord not disposed to uphold that honourable understanding, 
the law is dead against you." 
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ART. IX, — FRENCH AND ENGLISH LAW OF 
EVIDENCE. 

We have more than once or twice had occasion to remark 
upon the singular want of sound views on the all-important 
subject of evidence which the proceedings of the French 
courts hardly ever fail to exhibit. We now find that the 
same defect extends, as indeed might easily be supposed, into 
the proceedings of an inquisitorial or legislative or adminis- 
trative description. The late report of the Commission of 
Inquiry is full of instances similar to those which a year ago 
we pointed out in the celebrated Praslin case. 

We must begin by stating, that as regards the admission 
or rejection of proofs, a marked distinction is to be drawn, 
and to be kept constantly in view between proceedings for 
adjudication and proceedings of police. In the former, the 
strictest exclusion of rumour, hearsay, opinion instead of fact, 
IS to be observed. In the latter, every thing may be received 
which can put the police and those exercising the functions 
of detectors and accusers, on the track in order to discover 
the offender, the carpus delicti. The ground of this distinc* 
tion is obvious. Courts that adjudicate pronounce finally on 
the matter brought before them. Courts of mere inquiry do 
nothing of the kind ; they only endeavour to find out what 
has been done and who did it. The former courts determine 
the question, guilty or not guilty ? the latter only determine 
who is so far likely to be implicated that he may be tried. 
** Guilty or not guilty " is the issue in the one ; ** try or not 
try " is the point in the other. 

But then it will be said, why object to the late Commission 
of Inquiry that hearsay was allowed to be given in evidence 
before it ? For this obvious reason, that it did a certain act 
and one of great moment ; it was not satisfied with reporting 
an opinion, it reported all the evidence taken, and the whole 
was printed and published by the Assembly. Had it stopt 
short at 'merely giving its advice that MM. Caussidiere, Louis 
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Blanc, and Ledru Bollin, should be tried, no one could Iiaye 
objected to their haying taken hearsay evidence or grounded 
on it their opinion. They did much more, and by hearsay 
these indiyiduals are held up to the country as guilty. Two 
of them, indeed, have chosen to fly firom trial ; they, there- 
fore, may have little right to complain. But M. Ledru 
Bollin has unquestionably been aggrieved. He is all the 
more aggrieved because, not being put on his trial, his cha- 
racter is assailed in an official document, and he has no con- 
venient opportunity of clearing himself. 

We give one or two instances. The Commissioners allowed 
witnesses to tell them that being in the mob of insurgents 
they heard some persons say they expected Caussidiere to 
come, and head them or help them. But Caussidiere was 
not present when these words were spoken, neither was any 
proof given even to attempt bringing home to him the know- 
ledge of any such words ever having been spoken. So his 
name being put on placards as fit to be raised high in office, 
is given without even the attempt to bring home to him the 
knowledge of any such placards. 

In like manner, a witness says he had heard that Ledru 
Bollin took money from the treasury and sent it over to 
make purchases or investments in England. It is said, too, 
that his wife told some one of 14,000/. sterling being so sent, 
and a person is mentioned as able to tell all about it, but that 
person is not called and examined. 

This is really intolerable. M. Ledru Rollin is now most 
properly bringing his action for defamation against certain 
editors and printers of journals for thus assailing his character. 
He has a right, therefore, to benefit by the presumption that 
he is guiltless. But he has also a right to complain of the 
Commissioners for having recorded and reported the charge. 

Far indeed from our intention is it to pronounce any 
eulogy upon this noted individual. But it is exactly because 
he is tainted with other stains that attacking him becomes 
the more safe and easy ; and the abuses, the perversions of 
the law are seldom ventured except on the persons or the 
characters of such men. We may add that it is remarkable 
how silent he was on this charge in his defence against other 
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charges. It would have been as well had he, in the face of 
the National Assembly, taken an early occasion to deny the 
whole. It was certainly the chaise which an English states- 
man would have been the most forward to repeL 

But how strange to perceive such men as Odillon Barret, 
and Berryer allowing hearsay in these cases, as if it were 
proof. There seems no idea in their minds that a man un- 
known and unseen, and of course subject to no cross-examin- 
ation, has only to tell another whatever he chooses, and then 
that other, who of course knows nothing, and can only be 
cross-examined as to his recollection of the conversation, 
may come into court and depose the whole. Mr. Bentham, 
we believe, had an idea of the same kind. He was for 
letting all that any one could collect in any way be given 
in evidence, and leaving the court to weigh its value ; totally 
forgetting, that if courts are composed of men and not of 
angels, their minds, and therefore their judgments, must 
inevitably be affected by what they hear, and that the evi- 
dence is in truth, not that the party did so and so, but that 
some one said he did. Now, some one, or some thousands, 
saying he did is not the least proof whatever that he did 
it. To be sure, Mr. Bentham's notions of judicial procedure 
were about as fantastical as ever entered into the mind of a 
learned and most able man, — a man too, on all subjects, save 
judicial procedure, peculiarly acute, but on that one he was 
blinded by the preconceived opinion, that every thing esta- 
blished was wrong ; that whatever is, is wrong. We give 
one example which is in his writings, and therefore nobody 
can gainsay the assertion that it is his opinion. There must 
be no cross-examination, but what he termed undequaque 
examination — that is, all the spectators present at any trial 
were to propound whatever questions they pleased, and the 
court to make the witness answer them all. No man of 
common reflection, assuredly no one who had ever been in a 
court of justice, can fail to perceive that such a system 
would bring any cause and any court to a stand still in an 
hour. 

While on this subject of evidence, we may notice some 
defects of our own law in this respect. Lord John Bussell 
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was lately in Dublin ; and being on the point of embarking 
to return from his short visit to that capital, an attorney 
found means to see him at his inn, and handed him a sub* 
poena to give evidence on the trial of Smith O'Brien. His 
offer of the expenses of a jury was courteously refused by 
Lord John, and he prepared, on the approach of the Clonmel 
Special Commission, to set out for that place. He was 
stopped by a letter stating that his attendance would be dis* 
pensed with. We know of other cases in which the witness, 
or pretended witness, was allowed to undertake a long jour- 
ney, and was not even called by the party who had served 
him, or caused him to be served with the subpoena. We are 
now to consider the defects of the law and practice in this 
particular ; and we must first begin by stating what the law 
is, before we show in what way it may be, and doubtless 
frequently is, abused. 

If in a civil suit a person is served with this process, his 
reasonable expenses must be tendered to him at the time, ia 
case, says the law, he may attend, and not be called, so as to 
profit nothing by refusing to be sworn until his expenses are 
first paid. But in criminal cases it is otherwise, at least 
where a witness is subpoenaed for a defendant in person ; for 
should he refuse to attend, he is liable to be attached by his 
body, although no tender at all of his expenses has been 
made. 

But again, whether in a civil or in a criminal case, no 
allowance whatever is made for the witness's loss of time. 
This was decided by the Court of King's Bench, in Moore v, 
Adam (5 M. & S. 156.), and by the Common Pleas in Willis 
V. Peckham (1 B. & B. 515.), and other cases, although a 
kind of exception to the rule has been made occasionally in 
favour of attorneys and medical men, (See Moore v. Adam, 
above cited.) But this we take not now to be law. (Collins 
V. Qodefry, 1 B. & Ad. 950.) Indeed even an undertaking 
to pay for loss of time has been solemnly decided to be im- 
material, as it would (said the Court of B, R.) be a promise 
without any consideration to support an assumpsit. (Collins 
V. Godefry, cit. supr^) Now it is to be observed, that even 
if a witness is paid his full expenses, to a man engaged in a 
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lucrative businesef, this is nothing compared with the loss of 
his time which he incurs by obeying the subpoena : but even 
were he paid an ample compensation for the loss of time, 
what is that to the ruin that may befal him by a day's ab* 
sence at a critical moment of his most important mercantile 
operations ? 

We thus may perceive how liable to abuse this power of 
serving subpoena is. A common person is exposed to the 
greatest vexation, and even risk of ruin^ by payment of his 
travelling charges. Whensoever any one is on his trial for 
any offence, and has a grudge against him, the subpoena 
has only to be served ; and though no tender of his expenses 
accompany the service, he must repair to the assize town at 
his own cost and charge, or he will be liable to certain impri- 
sonment under an attachment. A man in better circum- 
stances is exposed to equal annoyance and vexation, for he 
may be pursued from the Land's End to Newcastle ; and 
after travelling a thousand miles, he may find he was sum- 
moned merely for the purpose of giving him trouble. Nay, 
he may have spent lOOZ. without the possibility of receiving 
one-fourth. A man in business may be served to all but his 
ruin in cost and in risk of damage. 

Now let us observe how this power of annoyance may 
operate in the hands of unprincipled persons. We have 
known merchants say they had rather pay the sum in dispute 
between the parties, than go from Liverpool to Lancaster 
and wait three or four days till the cause was called on. 
Then if such be men's feelings, on a mere calculation of 
profit and loss, will not low practitioners avail themselves 
of the power of summoning, to make witnesses who can 
afford it buy themselves off? " Your evidence would increase 
or lessen my client's damages 50/., we calculate." ** Then 
here are five and twenty," says the person threatened with a 
subpoena, and men will do things for a client which they 
would not for themselves. But low members of the profes- 
sion are very likely to act as the principals in such cases. It 
is a power so open to abuse that it ought not to exist. 

If asked what remedy suggests itself, we can only point 
put a very obvious one — that a judge or commissioner should 
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authorise the issue of every subpoena a certain time before 
trial This would pve a person summoned the power of 
sending an affidavit that he was wholly ignorant of the 
subject — or had some other grave objection to attending. 
Thus we happen to have known more than one person in a 
judicial situation served with subpoena, — probably through 
the ignorance of practitioners that in such cases a judge can- 
not be allowed to give evidence — - we mean to prove matters 
— that had passed before them sitting as judges. Yet if they 
refused they made themselves liable to attachment. Of course 
the only restriction which we suggest is, thatimless a judge's 
fiat backed the writ, no attachment should issue, nor any 
penalty (100/.) be exacted. The person served would still 
be liable to action at law* 



ART. X. — NOTICES OF NEW BOOKS. 

[We propose, under this head, to give some account of 
the new and important works published within the quarter. 
The desire to discharge that debt which Lord Bacon has 
said every lawyer owes to his professsion, is now so exceed- 
ingly strong, that this wiU be attended with some difficulty ; 
but we shall do our best.] 

I. — A Letter from Lord Denman to Lord Brougham on the 
final Extinction of the Slave Trade y 8vo., pp. 79. London : 
Hatchard, 1848. 

The appearance of a letter addressed by the Lord Chief 
Justice of England to an ex-lord chancellor must, as a matter 
of course, attract the earliest notice of the " Law Review." 
But into the merits of the political questions handled by his 
lordship we cannot enter ; they belong to another forum than 
ours. We are confined to the legal matter of the discussion ; 
and before entering upon that, we shall only call the at- 
tention of our readers to the whole of this honest, eloquent, 
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and powerful work — one worthy of the noble author's high 
name^ and of the great station which he fills as the head of 
the Common Law. He is induced to descend from the 
Bench which he adorns, in order to defend, not himself, but 
the great cause of humanity and justice, as our statute book 
describes it. 

Our province of Law Reviewers forbids us to enter into 
the merits of the controyersy as to the policy of keepmg up 
our present coast defence against the slave trade. We hasten, 
therefore, to the legal points of the question the more, be- 
cause we may leave the others in the Lord Chief Justice's 
powerful hands. That matter, however, is of great moment, 
and we proceed to state in what manner the point arises. 

Among the witnesses called by Mr. Hutt (the chairman of 
the committee on the slave trade), and the opposers of the 
coast squadron, to prove the hopelessness of all attempts by 
law to extinguish the traffic, was a certain Dr. Cliffe. He 
declared himself to be a native and citizen of the United 
States, but settled in Brazil. He also stated that he had 
for some years been actively engaged in slave trading on the 
A&ican coast, and that he had made a fortune by its enor- 
mous profits. When asked in what years he had been so 
engaged, he declined answering the question, for an obvious 
reason ; but shallow was his speculation, for the refusal an- 
swered it, and showed that he had been engaged since the 
traffic was put down by law. Lideed, his subsequent state- 
ments on other points let out the fact that his slave trading 
extended within the last ten years, when it was declared by 
the law of the United States to be punishable with death. 
He had the audacity to tell the committee that he gave it up 
from motives of humanity, riot wishing any longer to engage 
in so cruel and murderous a traffic. But every sentence of 
his evidence gave the lie to this assertion, by showing his 
anxiety for the liberty to prosecute it unrestrained. He, 
moreover, admitted that he now possessed 200 slaves, the 
fruits of his slave trading ; added that he was anxious to 
obtain 500 more, as necessary to complete his gang for 
Brazil sugar planting. He also refused to tell by what means 
the traffic could be effectually suppressed, stating that it 
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would injure the trade in slaves, if we knew these means, and 
resorted to them. The honourable chairman kindly threw 
out a suggestion to save his witness, whose humanity he had 
commended in one question. He said, ^^ you like not to tell 
these means, for fear of exposing yourself to the prejudice and 
passions of the people amongst whom you live ? " The wit- 
ness rejects the plan of escape courteously held out to him 
with a " no ; but, &c . ; " and then gives another reason. 

Now this description of himself by Dr. Cliffe gave rise to 
great comment, by both Lord Denman and Lord Brougham, 
in the debate of 22d August last, in the House of Lords ; 
and the advocates of this person were exceedingly wroth 
with these noble lords for charging him with felony ; 
** because," said they, " he is a domiciled Brazilian, and 
naturalised in that country." Lord Denman (p. 27), cites 
the solemn denunciation of slave trading by Brazil in 
the treaty of 1830, whereby whoever shall engage in slave 
trade is to be " deemed and treated as a pirate," and Dr. 
ClifFe says, in his evidence, that at least as late as 1841 and 
1842 he had committed this act so denounced as piracy by 
the law of the country in which he is resident. Indeed, if 
he or his advocates should persist that he was not a Brazil- 
ian since 1836, then they lose the benefit of his supposed 
naturalisation ; for of course he must have been a subject 
of the United States. However, we put the case upon 
higher grounds. We aflSrm that, wherever he resides, or in 
whatever state he is naturalised, he is by birth an American, 
of the United States, and as such is guilty of felony and 
piracy by the American law, and liable, if taken by any 
American force, to be tried and hanged. 

The laws both of England and America, which make slave 
trading felony, carefully distinguish between two cases — 
first, that of slave traders committing the offence within the 
limits of the American or English jurisdiction, and of this 
parties are punishable to whatever country they belong; 
secondly, that of persons belonging by birth to America or 
England, and slave trading in any part of the world — these 
are, if taken, amenable to the criminal courts of their own 
eountry. An Englishman, ever so long settled in Brazil, or 
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even in Africa^ where the traffic is allowed, which in Brazil 
it is not, is liable to be tried, if caught in England and in the 
English settlements, and transported for life — till 1837 he 
would have been hanged. So a citizen or a subject of the 
United States — any person bom there, whatever now be his 
place of residence, is liable to be tried by the American law 
as a pirate, and hanged as such. Such has been the law of 
the United States ever since 1820 ; Chancellor Kent so lays 
it down in his celebrated " Commentaries on American 
Law," p. 149. 

Thus it is manifest that this man, were he bold enough to 
risk his person in his own native country, or were he caught 
by one of the United Slates' cruisers, would infallibly be 
tried, and on his own confession received, and which could 
be proved by a host of witnesses, might be hanged. We give 
no opinion on the merits of the proposed mode of extinguish-* 
ing the slave trade ; we only ask, can Dr. Cliffe be called a 
credible witness ? 

II. — Tke Moral, Social^ and Professional Duties of Attornies 
and Solicitors. By Samu£L Warren, Esq., F. R. S., of 
the Inner Temple, Barrister-at-Law. William Blackwood 
and Sons, Edinburgh and London ; William Benning & 
Co., London. 1848. 

We anticipate much good from this volume, which is pub-* 
lished at the request of the Law Society. The idea of 
lecturing the attornies and solicitors of the empire on their 
moral, social, and professional duties, was seasonable and 
happy. The execution (a task of great delicacy) is, on the 
whole, we think, truly admirable, though not faultless. The 
success will doubtless be commensurate ; for the name of the 
learned author is always sure to inspire curiosity, and to beget 
attention. The main object of the present performance is to 
set attornies and solicitors right with the public; by showings 
on the one hand, the incalculable importance of the functions 
they have to perform, and, on the other, the high standard 
of moral culture and intellectual qualification which an 
adequate discharge of those functions necessarily requires* 
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But Mr. Warren does mucli more than this ; for by his vivid 
picture of their capabilities, opportunities, and responsibilities, 
he fdrnishes attomies and solicitors with pure and lofty 
motives to action, so as to dignify and render interesting the 
most ordinary routine of their duties. The following passage 
is well calculated to open the eyes of the unthinking laity. 
After showing that the proper instruction of attomies and 
solicitors is "a matter of vital concernment to society at 
large," the lecturer proceeds — 

" You, gentlemen, are armed with powers really formidable, 
for good, and for evil. You may serve and protect, you may 
harass and oppress, all of us, in our turn ; for which of us is there, 
how conscientious and circumspect soever, that may not, at some 
time or other, have to ask your services in the conduct of our 
affairs, and to assist us through unexpected litigation? Lord 
Chancellors and Judges, even, cannot discharge their exalted 
functions, without occasionally finding the law which they ad- 
minister, turned, whether rightfully or wrongfully, against them- 
selves ! Bishops may have to run the gauntlet of a law-suit, 
before assuming their mitres ! And — to pass for a moment from 
grave to gay — sweet Jenny Lind, warbling, lark-like, high in the 
regions of song, is suddenly stricken by a certain missile of ours, 
to wit, a writ, and drops terrified through the air, thrilling with 
her melody, into the arms of — her attorney/ In the gravest 
exigencies of the state — equally in matters of business and of 
amusement, — on great and on small occasions, you find yourselves 
called into action, expected, and promising, and that upon your 
oaths, to acquit yourselves discreetly, and with integrity. Gen- 
tlemen, I repeat, speaking as one of the public, that we could not 
do without you, even if we wished. Whatever be our talents or 
acquirements ; whatever our tempers and dispositions^ — whether 
amiable and yielding, or exacting, irritable, and overbearing; 
whether we be virtuous or profligate, we may have to take you 
into our confidence, and open to you the most secret recesses of 
our hearts. We tell you what we would disclose to no one else 
on earth. We pour into your ears the accents of anguish all but 
unutterable. To your eyes are exposed hearts bleeding and qui- 
vering in every fibre ; pierced by the serpent's tooth of ingratitude, 
broken by the loss of those whom we loved more than life itself, 
— whether taken from our arms by death, or ravished from us by 
fiendish lust, or the ruthless ruffian hand of violence. When our 
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domestic peace is slain ; when the most hallowed relations of life 
and society are dislocated hj the evil passions of others -^bjr 
cupidity, perfidy^ frauds hypocrisy, malice, and revenge ; in short, 
whether our honour, our life, our liberty, our property, or those 
of our families, are endangered or outraged, to you perforce we 
must fly in our extremity ; living or dying — yes, I say dying, for 
we descend into the grave, in reliance on the discretion and in- 
tegrity with which yon have undertaken to carry into effect our 
wishes on behalf of those loved ones whom we are leaving behind 
us ; whom we would fain shelter, as far as we may, from calamity 
and the world's reverses, by providing for them out of the produce 
of a life's labour, anxiety, and privation ; and we look to do all 
this, through the instrumentality of your judicious and con- 
scientious exertions. 

^ l' When the shaft of calumny has wounded us, it is to you that 
we fly to vindicate our smarting honour. Into your ear are poured 
the aflrighted accents of those to whom guilt is imputed ; crime, of 
fearful enormity, attaching infamy maddening to contemplate; 
crime, too, which may be falsely imputed to him whom the mere 
imputation is blighting before your very eyes, and who in his 
agony and horror has sent for you — has summoned youy that he 
may listen, in the dread gloom of a prison cell, to your sym- 
pathising words of counsel and guidance ; that he may whisper 
into your ear the indignant protestations of an innocence which, 
with confiding eagerness, relies on you for its vindication. In all 
such agitating cases, I have been supposing you our friends ; but 
remember that we also have you for our opponents, using, then, 
your greatest energies as resolutely against us, as you would 
have used them for us, had you been called upon to do so. Oh, 
how much our peace and safety depend, in this latter case, on 
your being — gendemen / " - 

The satirical pen of Fielding bore hard on the attornies of 
his day. He paints them as at once ridiculous and odious ; — 
fellows who talk jai^on, and were constantly setting people 
together by the ears. Hence the modem solicitor rather 
eschews the designation of attorney. Mr. Warren, however, 
seems in love with it. He says : — 

** Let me take this opportunity of correcting an erroneous im- 
pression among some members of your branch of the profession, 
that the name of * Sohcitor' is their most honourable designation, 
— a title preferable to that of * Attorney.' It is certainly not so ; 
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and the late Lord Tenterden took the troahle seTeral times of 
refuting such a notion, and stigmatising as absurd the conduct of 
those who called by the name of Solicitors persons conducting 
proceedings in courts of law. The proper expressions are 'At- 
torney at law,* and ' Solicitor in Equity.' There is no difference 
whatever between the two, in respect of rank, or status, — any 
more than there is between barristers practising respectively in 
courts of law and equity. If there be any preference I should 
have thought that it would lean towards the good old Saxon word 
Attorney — indicating an office most honourable and ancient. The 
word ' Solicitor' is, comparatively speaking, of much more recent 
introduction — an off-shoot from the under-clerks of the now 
abolished Six Clerks in the Court of Chancery. Which is higher 
in rank — her Majesty's * Attorney* General or * Solicitor* General ? 
And yet, though all this be incontestably true, it is almost getting 
fashionable to drop the elder title, and adopt the modern new* 
fangled one — thereby causing it to be supposed, that the persona 
doing so, have no right to practise in the courts of law, but are 
confined to courts of equity ! Believe me, gentlemen, the word 

* attorney' is an honourable, a right honourable, old English word, 
and I hope it will not be lightly parted with by those who have 
a right to the title. When you have to address one another, there* 
fore, let it be thus, as the case may be : — ' A. B., Esq., Attorney 
at Law,' — or *A. B., Esq., Attorney and Solicitor' — but not 

* A. B., Esq., Solicitor,' except possibly when you are correspond- 
ing with him solely on chancery matters, and you think it may 
please him to be so addressed ! At all events, never use the word 
' Solicitor' either in writing, or verbally, with reference to pro* 
ceedings a^ /au; ; or you will justly incur the censure expressed 
by Lord Tenterden." 

Mr. Warren's directions to students are valuable, although 
we do not concur in all of them* We think seventeen, the 
year he prescribes for plunging a raw youth into the con- 
tamination of an attorney's office, too young. Nor can we 
assent to the occupation he recommends for the first twelve 
months — namely, the study "of the different kinds of writs, 
of process, and execution, the forms of jury process, par- 
ticularly of verdicts and judgments — in short, all the formal 
entries and proceedings, direct and incidental, in the various 
stages of an action or suit in equity, notices, subpoenas, affi- 
davits, warrants of attorney, and cognoyits," &Cf This is 
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reversing the nAtural order, which is to begin with principles 
and to conclude with details. The youth, we conceive, ought 
not to be articled until he has finished a literary and philo- 
sophical education; until his tastes arc formed, and his 
opinions, in some degree, matured. His character should bo 
well fixed and strengthened before subjecting him suddenly 
to the influence of vulgar and corrupting examples inseparable 
from a great office, however strictly managed and carefully 
superintended. A lad of seventeen thrown into such a vortex 
is, unless vigilantly watched, on the high road to ruin. He 
may, indeed, become what is called '* an expert man of busi- 
ness," but we apprehend he is not likely to figure in the 
world as one of the " peace-makers ** commended by Mr. 
Warren in the following passage : -— 

" Yon will frequently see poor human nature in some of its 
worst ^'aspects : it cannot but be so: and it will call forth the 
exercise of all the virtue, all the Christian feeling that is in you. 
To you will come panting revenge; merciless cupidity; hard- 
hearted avarice ; hatred^ malice, and all uncharitableness. Into 
your ear wiU be* poured, from time to time, their fierce whisper- 
ings againist their unfortunate fellow-creatures. To gain their 
ends, to wound the feelings of an opponent, and secure often some 
petty advantage, persons employing you will not scruple to violate 
the sacred confidence of social intercourse ; and it will be sought 
to make you a sure, a willing and sharp insrument, in their unholy 
hands, to gratify their evil passions ; to oppress and crush the un- 
happy and helpless ; to pursue, for instance, the hasty utterer of 
slander — the unthinking wrong-doer — with deadly pertinacity, 
and consequent cruelty to both parties; when a timely, kind, 
judicious interposition would have healed the skin-deep wound, 
and restored peace and amity. Will you do these things, my 
friends ? Will you consent thus to demean yourselves, and degrade 
your office ? Nay, but God forbid ! You shall, on the contrary, 
throughout life, remember from whose awful lips fell the words 
'Blessed are the peace-makers!^ You shall say on such occa- 
sions, with noble firmness, ' I will not do what you demand. I 
disdain to be the instrument of your vindictiveness, of your over- 
reaching avarice ; I will not be the conduit-pipe of your swelter- 
ing venom and malignity. I will not, at your bidding, plunge 
your debtor into prison, and his family into the poor-house. I will 
not hurry into the Gazette one struggling manfully but desperately 
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with misfortune, and whom you would prostrate with short-sighted 
furj. I will not do all this when I am satisfied that they are un- 
fortunate only^ and you cruel and exacting. If you want to crush 
and to destroy, go elsewhere ! I will not abuse the law ; I will 
not plunge its sharp weapons into their hearts, nor prostitute law, 
in my person, by giving effect to your unjust and tyrannical 
wishes!''' (Pp. 39— 41.) 

But the powers of Mr. Warren are most signally exhibited 
wheni having dismissed the articled clerk^ he comes to deal 
with bearded attomies and solicitors; the most hoary and 
sage of whom will do well to read, mark, learn, and inwardly 
digest what he says as to the irreparable evils occasioned, we 
trust not often, by their negligence or their blunders. 

" Take the case," he says, " of your being sent for in haste to 
prepare the will of some one suddenly seized with mortal illness, 
or who has suffered some dreadful accident, hurrying him to a pre* 
mature death-bed. It may be a person of great wealth, whose 
property, both real and personal, is in a complicated condition, — 
whose business transactions are extensive and intricate, — who has 
a large family to provide for. He is suddenly bidden by the 
Supreme Disposer of events, to turn his pale face to the wall* 
Haste ! Haste I Life is ebbing fast away : his family are weeping 
around him ; but he is waiting for — is thinking of — you, in his 
agony and alarm : he has but an hour or two — it may be less 
time — to live : he has, with fatal imprudence, delayed making his 
will till this terrible moment, and i/ou are now suddenly summoned 
as the nearest professional man accessible. Writing materials are 
at hand : the medical man has ominously whispered that you have 
not a moment to lose : and he leaves you for awhile with his dying 
patient. As you look on him, — as you listen to him — are you 
flustered and bewildered? Does your ill-regulated, turbid mind, 
fail to follow your unhappy client, so that you do not distinctly 
perceive his intentionsand wishes— intelligible though they really 
are — for the disposition of his property ; do you feel a sickening 
consciousness that you cannot carry them into effect ; or do you^ 
perhaps, imagine that you can when you really cannot ? You draw 
up, however, a document professing to secure the interests of many 
tenderly-beloved children, and other dear afflicted beings dependent 
upon the testator, and their very sobbings may be audible to you. 
Having caused that instrument to be executed, you quit the apart- 
ment, assuring your client almost at the last gasp, that as far as 
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regards his worldly affairs he may die in peace ; and yon depart 
with his feeble thanks in your ears, the pressure of his feeble 
fingers on yours ; — and yet, the instant that the will comes into 
operation^ it explodes, as it were, like a shell ! — shattering eyery 
interest which it touches ! It plunges everybody and everything 
into inextricable confusion ; involves those whom your poor client 
best loved, in ruinous and sometimes malignant and interminable 
Ktigation ; your blunder is proclaimed, canvassed, and vainly 
sought to be rectified, in court after court in law and equity ; you 
are unable to bear the agonising but unavailing reproaches of those 
on whom your ignorance or incapacity has entailed such lament- 
able evUs. You dare not go near the grave of him whom you 
have so dreadfuUy deceived and wronged! " (Pp. 159, 160.) 

This is a case of sheer incapacity, in which it may be said 
that the contract between a professional man and the public^ 
whereby he engages for competent qualification, is violated ; 
and yet, strange to say, for the deep wrong he here inflicts 
he is subject to no other penalty than the reproaches of his 
own coQBcience, if he have one ; and it m^y well be doubted 
whether mch a man is likely to be much discomposed by so 
embarrassing a commodity. No action for damages can be 
sustained against him at the suit of those " dear ones,'' the 
victims of his fatal blundering ; for the only evidence of the 
testator's intentions would prove too much ; it would prove 
that those intentions, however clear, had failed of execution — 
a curious result, and not easily reconcileable with reason or 
justice, since the very fact of the transgression forms the 
delinquent's shield against punishment. 

But in other cases damages are recoverable from an attorney 
or solicitor for the consequences of his error or negligence. 
The Courts have leant on cases of this sort with a heavy 
hand. Mr. Warren, therefore enforces, by many precepts 
and examples, the cardinal duty of accuracy in all things, 
small as well as great; — accuracy which is at once the only, 
and the all-sufficient^ guard against the unnumbered perils 
which surround the life of the well-employed man of business. 
. The rocks and sands which lie concealed in the wide sea of 
the reports are here charted and marked out for his guidance 
and preservation. This is one of the most useful things in 
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the book ; and the preparing of it must have been a work of 
labour as well as skill. Those who have liad practice in legal 
writing know, better perhaps than any, that the traces of 
excogitation are least apparent in what is best done, and 
what has cost most labour, as in clearing away a mound we 
destroy the evidence which would have shown the diflBculty 
and the extent of the operation. 

We are also desirous of extracting Mr. Warren's remarks 
as to a very common, but a very absurd, error respecting 
literary lawyers : — 

" Why do I speak in this tone ? To implore you not to depress 
yourselves into drudges — not to libel both law and letters, by say- 
ing that they cannot live together — that they are incompatible 
pursuits. It is not true, gentlemen ; for I know many living con- 
tradictions to such an assertion, in eminent members of your 
branch of the profession ; and to my certain personal knowledge^ 
most, if not all, the profoundest lawyers living, beginning with 
Lord Lyndhurst and going down to the latest accession to the 
judicial bench, are also distinguished by their general scholarship 
*- scholarship ripe and sound, literature varied and elegant, and 
the highest philosophical acquirements. My late gifted friend, 
and the most distinguished of your lecturers, Mr. John William 
Smith, at the same time that he was a most learned, able, in- 
dustrious and successful lawyer, was a man of wonderful classical 
and general acquirements and accomplishments — as was known 
to all of us his surviving friends. Away, therefore, with so illi- 
beral and vulgar a calumny, as that the man of law cannot also be 
a man of letters. You — we— are all estopped from making such 
an allegation, by the examples which I have cited, and which I 
could greatly multiply. 'Tis a calumny spread about by plodding 
dullards and envious sneering incapables, and which, were it to 
obtain general credence, would attract public contempt towards 
the whole of our profession. I, for one, will not remain silent 
under such an imputation ; and I ask you to look at the ranks of 
mj brethren, numbering nearly four thousand. Were you to be 
thoroughly acquainted with them, you would assuredly find that 
many of the most learned lawyers are also most accomplished 
scholars; and do they discharge their duties the worse for that? 
You know better ; and that I could readily mention names which 
would ofifer the assertion a splendid refutation. But, to descend 
to far lower ground, your own interests, even — your direct pro- 
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fessional interests — are likely to suffer inateriallj, if you give 
into, and act upon^ this injurious, degrading, and most fallacious 
notion. As I endeavoured to show jou on a former occasion, jou 
must keep pace with an advancing age — the age which you seek 
to represent, in advising and upholding the interests of its in- 
dividual members ; interests often consonant with, dependent upon, 
and consisting of literature and science ; matters occasioning liti- 
gation, and that, too, the most interesting, arduous, and lucrative. 
Imagine a scholar, a philosopher, coming to put his important 
professional interests into the hand of a driveller who cannot 
understand a word he says ; — cannot enter into his feelings and 
anxieties ; nor appreciate the nature of the interests affected, or 
the injury which he has sustained, and is consequently unable 
properly to instruct those who are to advocate and protect such 
interests in court." (Pp. 224—227.) 

In speaking of the hazard of entering into written under- 
takings on behalf of clients^ Mr. Warren refers to a recent 
decision, from which it appears that an attorney or solicitor's 
obligation will be made good, although subject to objections 
which would render the document worthless if attempted t3 
be enforced against any other than an officer of the Court. 
Most people will think this a very salutary rule of discipline. 

*< As an additional incentive to caution against committing your- 
selves in writing, let me remind you that you are amenable, as 
officers of the court, to their summary jurisdiction, and they will 
enforce undertakings entered into by you in your characters of 
attornies and solicitors, without reference to technical objections 
to the legal validity of such instruments. Take, for instance, the 
recent case of Ex parte Hilliard, 2 Dow. & Lowndes, 919. There 
the defendant's attorney entered into the following undertaking : 
^ I agree to pay Mr. Samuel Smith, within one calendar month 
from this day, the sum of 29/. Witness my hand, this 30tli of 
October, 1844. J. H. Billiard.' You will instantly see ^ that this 



' 21 Car, 2. c. 3. s. 4. Mr. Warren here attributes great acuteness to his 
audience. There seems nothing in the words of the fourth section of the Statute 
of Frauds to prevent the above agreement from binding, although certain adju- 
dications have indeed said the contrary. Lord Ellenborough, in Wain v. 
Warlters, 5 East, la, held that the consideration, as well as the promise, must 

H 3 



166 Notices of New Boohs* 

undertaking was void in point of law, through non-con^>liance 
with the Statute of Frauds. Nevertheless the court enforced per- 
formance of the agreement hj him, their own officer, who had 
made it, and enforced it most justlj."* (P. 307.) 

The directions to attornies and solicitors how to keep their 
clients' monies at their bankers, are useful, without pretend- 
ing to originality. The precepts are backed by authority, 
and rendered interesting by example. This, indeed, is the 
character of the work throughout, and what imparts to it its 
value. 

" Beware how you mingle your clients* money with your own, 
at your bankers ; for if those bankers should fail, you will have to 
make good the loss to your clients. Of this the case of Robinson 
V, Ward, Ryan & Moody, 271., is a miserable example: for there 
the attorney, a gentleman of the highest respectability and honour, 
had to make good to his client no less a sum than 6300/. ! Lord 
Tenterden lamented the hardship of the case, but applied the rule 
of law firmly. That misfortune arose out of Fauntleroy's forgeries. 
The sum in question being the produce of the sale of an estate 
belonging to the defendant's client, was deemed by the former 
too large a sum to be kept in his own house. He therefore paid 
the whole in the identical notes which he had received from the 
purchaser of the estate into the bank of Marsh and Company, in 
which Fauntleroy was a partner ; but he paid it in, together with 
1161 9s. lid, of his own, to his own private account. Three 
weeks afterwards the bank stopped with 1600/. of the attorney's 
own money, beyond his client's 5300/. ; and the unfortunate 
attorney, * upon whose conduct,' said Lord Tenterden, * not the 
slightest suspicion could rest,' had to make good to his client the 
whole sum of 5300/. You ought to have two distinct accounts 
with your banker ; one your own private account, the other you 
might style your 'professional account,' or 'trust account;' spe- 
cifying always the name of the client whose money you pay in ; 

appear in the writing ; and his ruling has been followed in the common law 
courts. But we do not recollect any case decided upon that reasoning in 
equity, and in Hammersley v, De Biel, 12 Cla. & Fin. 61. n., it would rather 
appear that Lord Cottenham gave it the go hye. 

^ See also the later cases of In re Fairthorne, 3 D. & L. 548., and Titterton 
v. Shepherd, ibid. 775.) as instances of the extent to which the Courts go on 
these occasions. 
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bat^ at all eyents, in some way or other, keep your own and your 
elient's money perfectly distinct and separate from each other." 
(P. 361.) 

Mr. Warren deserves very high prabe for what he has said 
about the duty cast on attomies and solicitors of deciding the 
question of a testator's competency to make a will. On this 
difficult subject we think the following suggestions no less 
useful than prudent : — 

" I doubt whether, in the whole range of your duties there be 
one, the discharge of which is attended wih greater anxiety and 
responsibility, than that which is often cast upon you, — of deter- 
mining on the mental competency of a testator to make a will. 
Pray bear in mind, when called to this exercise of your discretion, 
the ordeal through which you may afterwards have to pass, — the 
severe scrutiny to which your decision may be subjected in a 
court of justice. Let this reflection serve as an incentive to cir- 
cumspection. Only consider what caution is requisite ! Suppose, 
for instance, you should, in your conscience, believe your client 
incapable of making a will, while he, and those about him, think 
otherwise : what will you do ? Suppose you should refuse to be 
concerned and death intervene, followed by intestacy ; even the 
medical attendant concurring with the relatives and attendants, 
in thinking that the testator was capable of making a will ? — 
Well, gentlemen, even in an extreme case like this, I conceive it 
to be your duty to act firmly in conformity with the dictates of 
your own conscience, and refuse to carry into effect what you 
believe to be only spurious wishes and intentions. If you should 
unfortunately have erred in your judgment, it will be an honest 
error, provided you really exerted your faculties to the utmost, in 
coming to your conclusion. You may be consoled by reflecting 
that the intestate's own negligence and procrastination conduced to 
the disappointment of his wishes, and the wishes and hopes of those 
whom he meant to benefit ; and also devolved on you an unfair 
amount of responsibility, in determining, comparatively without 
assistance, so momentous a question as that of his capacity, or 
incapacity, to dispose of his property. He has yet cause to be 
thankful that the law is at hand to supply his omission ! In a 
case of this description, you should be guided, to a great extent, 
by the opinion of the medical attendant, especially if he be a per- 
son of established character for ability, experience, and honour. 
Your own strongest impressdons might well give way before* his, 

M 4 
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OD the maxim, cuigue sua arte credendum. Your diffidence should 
be great, in proportion to his confidence, in a matter so peculiarly 
within his province — so frequently the subject of his observation 
and experience. It is possible that a conscientious practitioner 
might, under such circumstances, be unwilling to incur the vast 
responsibility of refusing to carry into effect the wishes of his 
client and his family ; and might, as it were, under protest, pre- 
pare the will, expressly warning those concerned, that if it should 
be questioned, he would declare his opinions openly in court, 
leaving a jury to decide whether the will was, under the circum- 
stances, valid, or not. This, however, is obviously a suggestion 
requiring the greatest caution in acting upon it, as well to prevent 
cowardly mental compromises on the part of honourable but timid 
practitioners, as to avoid affording a pretext and opportunity 
for innumerable and disastrous frauds, to the unscrupulous. It is 
difficult, if not impossible, to lay down a general rule on the 
subject, for each case must depend on its own circumstances. The 
responsibility, after all, rests with yourselves, of surrendering your 
conscientious judgment, or adhering to it with unjustifiable per- 
tinacity. In such cases, I think I should be guided not a little 
by the nature of the will which it was proposed to make. If its 
provisions appeared reasonable, just, and suitable to the position 
of the testator and his family, — in duly consulting the interests, 
for instance, of his wife, children, and near relations, or old and 
valued friends, — that of itself would afford most cogent evidence 
that the testator possessed a true disposing mind. If, on the other 
hand, he proposed to make an unjust, a cruel, or capricious dis- 
position of his property, — disinheriting a child or children, making 
no provision, or a grossly inadequate one, for a deserving wife, — 
or alienating his property for absurd, unworthy, or disreputable 
purposes ; — I should be strongly disposed to let that circumstance 
turn the scale, and should refuse to be any party to framing an 
instrument which would act so unjustly, unreasonably, or tjranni. 
cally. Nay, I question whether I would give any assistance to a 
testator, however mentally sound, if so morally unsound ; gravely 
pausing, at all events, before I gave irrevocable operation to death- 
bed caprices, prejudices, and antipathies. I knew a gentleman, 
a London attorney of eminence, and very high honour, who acted 
thus, on a particular occasion, and refused to make a will, by 
which a client intended to disinherit his son. The testator lived 
to think better of it ; expressed great thankfulness to the gentle- 
ipftn in question, for his firmness and high principle ; and ulti« 
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Biaiely made a will in confonnitj with the dictates of nature and 
religion.— To return, however, to your client's chamber. In cases 
of doubt, such as that aboye supposed, remembering the public 
scrutiny to which the transaction, and particularly your f>hare in 
it, will be exposed, secure good evidence of the true state of things, 
by having some disinterested witness present, — the medical man, 
the clergyman, if within call, — some respectable neighbour or 
friend of the dying person, — some one, in short, whose name will 
not appear in the will, otherwise, possibly, than as witnesses. 
Above all, use your utmost exertions to secure efficient aUesting 
witnesses — persons of character, intelligence, and firmness,— such 
as are not likely to be shaken by the most violent cross-exami- 
nation to which they may be exposed by counsel engaged on 
behalf of persons deeply interested in nullifying their testimony ; 
— and of such respectability and probity as will bid defiance to 
all attempts to tamper with them." (Ps. 376 — 382.) 

In taking leave of Mn Warren, we cannot abstain from 
saying, that the cause' of <<Law Lectures "has received a 
lift &om the success of his experiment. They have been 
tried, and found to answer well in the case of articled clerks. 
But Mr. Warren doubts whether lectures could give any 
help to " students for the bar." This, wc take leave to say, 
looks very like a freak of the understanding. If attornies 
and solicitors, men of practice, gain by lectures, much more 
certainly will the same object be obtained when the recipients 
of instruction have wider views and higher aims. The ob- 
jection usually taken to lectures is, that they cannot of them- 
selves make men of business. Hence it is that '^ students 
for the bar," immediately on quitting the university, are put 
to copying precedents with conveyancers, pleaders, or equity 
draftsmen. No reasonable being desires to alter this ancient 
and well-approved system. But the question is, whether 
lectures ought not to be superadded ? The great body for 
whose benefit the present work has been prepared, and who 
owe a debt to the author, have answered this question by 
their own triumphant experience. Those sagacious in- 
dividuals, who are wiser in their generation than the 
children of light, saw, upwards of twenty years ago, the 
necessity which had come for setting their house in order. 
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With the sanction of the Judges and Parliament, indeed, but 
without collateral aid or endowment of any kind, they have, 
entirely out of their own funds, erected a great and pros- 
perous institution, for the better government of their society, 
and the more liberal culture of its junior members. The 
good which this establishment has already effected, in the way 
of superintendence and controul, is probably but little, when 
compared with that which may be expected hereafter to flow 
from it. We do not say that the Inns of Court have been 
inattentive spectators of these proceedings on the part of the 
attornies and solicitors ; but we pray them to remember, that 
to whom much is given, from them also something is expected ; 
and that it is not enough for men who hold large possessions 
upon the express trust of legal education^ to follow tardily, 
not to say reluctantly, in the wake of those to whom nothing 
was given, but who have themselves given everything. 

III. — The Text'Book of the Constitution. Magna Charta^ the 
Petition of Right, and the Bill of Rights, With Historical 
Comments, and Remarks on the present Political JSmer- 
gencies. By E. S. Creasy, M. A., Barrister-at-Law ; Pro- 
fessor of History in University College, London; late 
Fellow of King's College, Cambridge. London : Eichard 
Bentley. 1848. 

It is well in these days to have placed before us the land- 
marks of our constitutional rights. So much practical liberty 
of thought, word, and action is enjoyed in England (we 
pay rather dear for it, it must be confessed), that we are apt 
to forget how and when we acquired it. Professor Creasy, 
then, has done well to furnish us with this well-timed little 
treatise to remind us of these matters. It is a thoughtful, 
learned, and eloquent production, which, familiar as we sup- 
j)ose ourselves with its subject matter, may be read with 
great instruction by all ; and we are not surprised to learn 
that it has already attracted the attention of foreign jurists, 

• * This was shown by documentary autbority in « former numl>er of this 
Review. 
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and tliat it is to be translated for the benefit of the reformers 
of French and Germany, — and may they profit by it. 

In the first part of the treatise the three great statutes — 
Magna Charta, Petition of Right, and the Bill of Rights — 
are placed before the reader with historical and legal com- 
ments, so as to enable him to trace in them the great prin- 
ciples of our constitution, to discern their antiquity and 
development, and to appreciate their enduring value. 

With this view portions of other important constitutional 
enactments, such as the ConfirmoHo Chartarum, the Articuli 
super CartaSy the act abolishing the Star Chamber, and the 
Habeas Corpus Acts, are quoted and explained. And copious 
extracts and careful condensations from many of the most 
valuable writings of Hallam, Palgrave, Guizot, and Mack- 
intosh, are given, so as to enable the reader to reap ample 
benefit from the learned and laborious researches of these 
great inquirers into the archeology as well as the more recent 
history of England. 

One great object is to prove that the great primary prin- 
ciples of our constitution are all to be found in the Great 
Charter of John, and that the date of the grant of this 
charter is the epoch at which our English nationality began 
to exist. The learned Professor first deals with those who 
deny the existence of the English constitution ; and, though 
disclaiming some of Burke's arguments In support of it, he 
maintains that — 

^' An impartial and honest investigator may still remain con- 
vinced that England has a Constitution, and that there is ample 
cause why she should cherish it. And by this it is meant, that he 
will recognise and admire, in the history, the laws, and the insti- 
tutions of England, certain great leading principles, and funda- 
mental political rules, which have existed from the earliest periods 
of our nationality down to the present time ; expanding and adapt- 
ing themselves to the progress of society and civilisation, advancing 
and varying in development, but still essentially the same in sub- 
stance and in spirit. 

*' These great primeval and enduring principles are the principles 
of the English Constitution. And we are not obliged to learn 
them from conflicting speculations or suppositions ; for they are 
imperishably recorded in the Great Charter, and in the charters 
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and statutes connected with and confifmatorj of Magna Charta, 
with which the volume of the laws of the land auspiciously com- 
mences. In Magna Charta itself, that is to say, in a solemn 
instrument deliberately agreed on by the king, the prelates, the 
great barons, the gentry, the burghers, the yeomanry, and all the 
freemen of the realm, at an epoch which we have a right to con- 
sider the commencement of our nationality, we can trace all these 
great principles, some in the germ, some more fully revealed. In 
the statute entitled Confirmatio Chartarum, which is to be read 
as a supplement to its great original, we discern these principles 
manifested with additional clearness. And thus, at the very dawn 
of the history of ihe present English nation, we behold the founda- 
tions of our great political institutions imperishably laid, and their 
essential forms proclaimed. 

" These great primeval and enduring principles of our Constitu- 
tion are as follows : — 

** The government of the country by an hereditary sovereign, 
ruling with limited powers, and bound to summon and consult a 
parliament of hereditary Peers, and of elective representatives of 
the Commons. 

" That the subject's money shall not be taken by the sovereign, 
unless with the subject's consent, expressed by his representatives 
in Parliament. 

^^ That no man be arbitrarily fined or imprisoned, or in any way 
punished, except after a lawful trial. 

" Trial by jury. 

** That justice shall not be sold or delayed. 

** These great constitutional principles can all be proved, eitlier 
by express terms, or by fair implication, from Magna Charta, and 
its above-mentioned supplement. 

" Their vigorous development was aided and attested in many 
subsequent statutes, especially in the Petition of Right and the 
Bill of Rights ; in each of which the English nation, at a solemn 
crisis, solemnly declared its rights, and solemnly acknowledged its 
obligations : — two enactments which deserve to be cited, not as 
ordinary laws, but as constitutional compacts, and to be classed as 
such with the Great Charter, of which they are the confirmers and 
the exponents." (Pp. 2, 3.) 

* * *^ * * * 

" A remark has been made in the preceding page respecting the 
epoch of the Great Charter, the correctness of which every reader 
may not admit as self-evident, but which is of vital importance in 
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estimating the full nature and value of that great comer-atone of 
our Constitution. It has been said that Magna Charta is coeval 
with the commencement of our true nationditj ; in other words, 
that we have had our present constitution^ as represented in Magna 
Charta, throughout the whole period of our true national historj. 
This is best explained at the outset, though at the risk of enonn* 
cing what to some may be historical truisms. 

" Our English nation is the combined product of several great 
elements of population. Of these there have been four principal 
ones — the Saxon, the British (t. e. the Romanised Celtic), the 
Danish, and the Norman. The Saxon is mentioned first, as being 
undoubtedlj the most important, and as constituting the chief 
fountain with which the other sources have mingled, forming at 
last in their complete junction the English people such as it has 
since been, and such as it now is. But each of the four elements 
has largely modified the rest, and each has exercised important in- 
fluence in determining our national character and our national 
career. To take the last of them in point of date — - by the influx 
into this island of the victorious Normans (that is to say, of Scan- 
dinavians by origin, who had for 150 preceding years been settled 
in France), the former government in this island was overthrown ; 
new divisions of rank and class were introduced ; new tribunals 
and new laws regulated property and person ; almost the whole of 
England was parcelled out to new men to hold on new terms, and 
a martial nobility of the bravest and most energetic race that ever 
existed, was far and wide planted as a dominant class in the land. 

" Moreover, although the coming over of the Normans made up 
the last great element of our population, many years elapsed be- 
fore it coalesced with the rest. For upwards of a century after 
the Conquest, Anglo-Norman and Anglo-Saxon kept aloof from 
each other ; the one in haughty scorn, the other in sullen abhor- 
rence. They were two peoples, though living in the same land. 
It is not until the thirteenth century, the period of the reigns of 
John and his son and grandson, that we can perceive the existence 
of any feeling of common nationality among them. But in study- 
ing the history of these reigns, we read of the old dissensions no 
longer. The Saxon no more appears in civil war against the Nor- 
man ; the Norman no longer scorns the language of the Saxon, or 
refuses to bear together with him the name of Englishman. No 
part of the community think themselves foreigners to another part. 
They feel that they are all one people, and they have learned to 
unite their efibrts for the common purpose of protecting the rights 
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and promoting the welfare of all. The fortunate loss of the duchy 
of Normandy in John's reign greatly promoted these new feelings. 
Thenceforth our harons' only homes were in England. One lan- 
guage had, in the reign of Henry III., become the language of the 
land, and that, also, had then assumed the form in which we still 
possess it. One law, in the eye of which all freemen are equal 
without distinction of race, was modelled, and steadily enforced, 
and still continues to form the groundwork of our judicial system. 
<' With this period our true nationality commences ; for our his- 
tory from this time forth is the history of a national life, then 
complete and still in being. All before this period is a mere his- 
tory of elements, and of the processes of their fusion. The first 
great eyent of this period, the first efibrt of this awakened English 
spirit, was the obtaining of Magna Charta by all and for all the 
freemen of the land. The constitutional principles promulgated 
therein were at once the first fruits and the guarantees of our 
nationality ; and we are enabled to appeal to them as embodying 
the terms of an original contract between King and People in 
literal truth, and not in the unreal and fallacious sense in which 
that expression has frequently been misused." (Pp. 3—6.) 

The *^ primary principles of the Constitution," which are 
enumerated by the author in the first part of the above 
extract, are expounded by him singly, and the recognition of 
each of them in the great charter is demonstrated. In point- 
ing out their gradual development, the author gives) in fact, 
an epitomised constitutional history of England. It is also 
no slight advantage, that the original Great Charter of John 
Is in these pages translated and given in full length. As is 
well known, the Magna Charta with which our ordinary 
editions of the statutes commences, is not the Great Charter 
of John, but a copy of that confirmed by Henry the Third, in 
the twenty-fifth year of his reign, with numerous important 
modifications of and omissions from the original charter of 
the liberties of England, which was obtained at Bunnymede, 

In the latter part of the work before us, the constitutional 
history of England is brought on from the reign of Wil- 
liam III. to the present period ; and discussions on political 
topics follow, which it is out of the sphere of this Review to 
deal with. We can, however, without entangling ourselves 
with party matters, draw attention to a passage in which 
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Professor Creasy points out a fact which is of deep import- 
ance, not only to the student, but to the statesman, to bear 
in mind, and which, though when once adverted to, it seems 
self-evident, has, we believe, been almost universally neglected 
by those who quote the old-fashioned authorities on con- 
stitutional questions. We mean the extent and rapidity of 
the change in the political feelings and general character of 
the lower orders, compared with what they were half a 
century ago, and when Montesquieu, Blackstone> De Lolme, 
and other standard writers discussed the merits and the 
prospects of the British Constitution. 
Professor Creasy says — 

" It is from the masses, from the milHons of artisans and la- 
bourers, that the new formidable movements originate which com- 
pel attention ; and the present position, duties, and rights of the 
masses in. respect to the English Constitution are things which it 
is neither morally just nor politically expedient to neglect. 

" This practical inquiry is closely connected with the investiga- 
tions which have occupied the preceding portions of this work. 
We have traced the origin of the English Constitution, and the 
first development of its principles, at a time when the newly- 
formed English nation consisted of not more than two or threq 
millions of human beings ; one half at least of whom were in aj\ 
ahject state of serfdom, while the other half, the freemen of the 
land, the *Liberi homines' of Magna Charta, were divided into 
proud and powerful barons, each girt with his band of armed re- 
tainers and personal dependents ; into smaller landowners equal 
in birth but inferior in possession to the great peers ; into a class 
of still smaller owners of land, our free yeomanry, 

** * England's peculiar and appropriate sons, 
" ' Knowp in no other land/ -^ 

and into citizens and burgesses who were beginning to revive the 
old Roman system of municipal self-government, and to re-awaken 
the spirit of commercial energy and enterprise. First framed in 
those troubled times, and for that scanty and ill-assorted popula- 
tion, oar constitution has expanded with the expanse of civilisa- 
tion, numbers, and power ; and while it has preserved all its inte^^ 
gral parts and all its primary attributes, it has become the govern- 
ment of and for us, the middle classes of the sixteen millions of 
this mighty English nation, whose language, laws, arts, arms, and 
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institutions are over- spreading eyery region of the world. But its 
gravest trial jct remaius, and seems likelj to be brought to a 
speedy issue. Can our constitution adapt itself to the growing 
claims of the lower orders, as it has to the growing claims of the 
middle orders ; or, must it be either guarded by force against their 
assaults, or suiTendered to them as not worth being preserved at 
such a price ? — In other words, what is the new democracy ? 
Are its existence and growth necessarily incompatible with the 
maintenance of our constitution ? And, if so, is the new demo- 
cracy to be coerced, or the constitution to be abandoned ? These 
are questions which it is impossible long to shirk, and it is better 
to discuss them with pens than with pikes. 

" Great as is the contrast between the position and importance 
of the middle classes at this time, compared with their situation a 
century ago, we see changes still more momentous when we com- 
pare the lower orders of the present day with the lower classes of 
the former epoch. The political status of the middle classes has 
been improved, but the political stattis of the lower orders has 
been created ; and their might, like that of the Aloidae, while yet 
in its infancy, fills the higher powers with consternation. No 
one, during the constitutional struggles which the great Barons 
headed, thought about the politics of the villeins of the country. 
No one of the gentry, the yeomanry, and the tradesmen who strove 
against the Stewarts, ever claimed political power for the labourers 
and common artificers of the time. Nothing, indeed, can exceed 
the scorn with which Milton, and other writers of that period 
*Pro papula Anglicana/ speak of the mere ^ Plehs* To come 
down to times nearer to our own — to the first years of the reign 
of George III. — eighty years ago, though political controversy 
was hot enough, and though the territorial aristocracy was rapidly 
giving way to the new men from the central files, no one ever 
heard or dreamed of the lower orders meddling with politics. No 
statesman thought that ploughmen and journeymen mechanics 
even knew what the parliamentary franchise meant^ much less 
that they wished for it, and least of all that they had any possible 
right to it 

<• *' But things are wholly altered since then ; and we live in a 
very different age \f that in which Blackstone could complacently 
remark to his well-bred audience at Oxford, that inquiries into 
the foundation of rights ' would be useless, and even troublesome, 
in common life,' and that ^ it was well that the mass of mankind 
should obey the laws, when made, without scrutinising too mi- 
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nutcly the reasons for making llicin.' Such apathetic submission 
to the ordinances of their supposed betters no lonj^er exists, and 
never can exist again, among our lower orders. There were no 
Chartists or Trades' Unions when Blackstone wrote. There could 
not be such bodies, for society then contained not their materials. 
The rudiments of education were rarely to be found among the 
inferior artisans of our large towns, and were almost wholly un- 
known among the peasantry. There must have been then, as 
now, much poverty, much suffering, much repining at their own 
lot, much envy of the more affluent and powerful ; but the idea of 
mutual combination and joint efforts to obtain the right of voting 
and the power of altering the system of government^ was never 
heard of among them. The huge growth of the populations of our 
manufacturing towns, the general increase in the numbers of the 
whole people, the progress of education (lamentably imperfect as 
it has been, especially for the best objects of education), the spring- 
ing up of a cheap press and a cheap literature, the universal fer- 
ment caused in men's minds by the American War of Independence, 
and by the uprisings of the fierce democracy of France — these 
and other well-known causes have made the lower orders of 
Englishmen what we now behold them. The habit of combination 
which they have acquired, of itself proves the greatness of the 
change. This new tendency of our masses to act in organised 
bodies, has been fully proved by the thousands who joined in the 
political unions, which preceded, and in the trades' unions, which 
followed, the passing of the Reform Bill. The hundreds of thou- 
sands who are now enrolled as Chartists confirm it. And we see 
indeed this formidable method followed up for any purpose which 
interests any considerable number of operatives in any of our large 
towns. This habit of combining, of planning, of debating, of or- 
ganising, and conducting the diplomatic and fiscal machinery, 
which every association, however small, requires, is at once the 
result and the instrument of political education. The masses that 
have acquired it are sure to be politically active, whether their 
activity be for good or for evil." (Pp. 58 — 60.) 

The history of our Constitution, in fact, requires to be 
re- writ ten; and the present work of Mr. Creasy, if not the 
new history itself, furnishes materials for writing it. 
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IV. — 1. ^ Papery by Mr. JPuUinff, on the Propriety of remvirig 
the Action of Account for the Purpose of facilitating the 
Investigation of Accounts in Courts of Common Law, parti- 
eularfy in the Cases of Partners and Agents. 1848. 

^2. A Practical Compendium of the Law and Usage of Mer- 
cantile Accounts y describing the various Rules of Law affect" 
ing themy the ordinary Mode in which they are entered in 
Account Booksy and the various Forms of proceeding and 
Rules of Pleadingy and Evidence for the Investigation at 
Common Lawy in Equityy Bankruptcy, and Insolvency, or 
Arbiirationy by Alexander Pulling, Esq., of the Inner 
Tempie, Barrister-at-Law. Batter wortk, 1846. 

The most difficult subject of the day is that of procedure. 
We are now all pretty well agreed in the desire for sunplicity 
and cheapness in this respect, and we are beginning to find 
out that this is quite consistent with what are called " the 
interests of the profession." But alas 1 between the desire to 
have and the possession in this respect, how great the differ- 
ence 1 Mr. Pulling is a very laudable procedurist, or searcher 
after right procedure ; and, speaking of one great branch of 
business, he says, very truly, " that in a large proportion of 
cases, which in this great commercial country are made the 
subject of litigation, the real matter in dispute consists rather 
in details, which can be more conveniently investigated in the 
chambers of qualified officers and accountants, than in open 
court." In the face of such an obvious truism, it is difficult 
to account for the ^iict, that except through the medium of 
a suit in Chance j or the machinery of the Bankruptcy 
Court, there is no mode of investigating such matters of 
detail I'ecognised by the law of England. The daily dealings 
and transactions of men in every department of life create 
unsettled accounts between them, and yet our law provides 
no mode in which the equitable and satisfactory adjustment of 
such accounts can be insisted on. We find in Mr. PuUing's 
useful work on Mercantile Accounts, which, but for the press 
of other matters, we should long ago have noticed, the various 
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forms of proceeding for the investigation of disputed accounts 
in the tribunals of this country, treated of at length, with the 
rules of law and of evidence applicable to each distinct class 
of accounts which the relation of debtor and creditor, prin* 
cipal and agent, principal and surety, &c., or bankruptcy or 
insolvency, give rise. In this summary of the existing law 
relative to the compulsory adjustment of accounts, it is easy 
to say in how lai^ a number of cases our system, whilst it 
nicely adjusts the respective items in every class of accounts, 
practically screens from legal process the defaulter who re- 
fuses to come to any account at all. 

It is next to impossible for an account of any length or 
intricacy to be investigated in open court by judge or jury ; 
and hence, in a court of common law there is in many cases 
really no mode of compulsorily adjusting a disputed account. 
K in an action of debt or assumpsit, involving details of any 
intricacy, the parties cannot be induced to consent to an 
arbitration, it is a hundred to one that the defendant escapes 
with impunity, by the trial being put off, the Judge absolutely 
refusing to try it (as Lord EUenborough did in Scott v. 
Mackintosh, 2 Campb. 239.), or the Jury, worn out and im- 
patient at the tiresome ordeal, giving a verdict whoUy irre- 
concileable with justice. 

It may be said that in such a ease the Court of Chancery, 
at all events, affords adequate relief; but the machinery of 
that Court, whatever efficacy it may have in keeping trustees 
aad guardians within strict bounds, is little calculated for 
adjusting the multifarious disputes of mercantile life. A suit 
in Chancery against a salesman, to get the accounts of his 
months' sales; or between two brokers, to adjust the accoimts 
of an isolated joint transaction, would be a mere mockery of 
justice. We are now labouring to improve the machinery of 
the Master's office with this view. 

The French code recognises a peculiar mode of proceeding 
in questions of account^ as our own common law does in the 
case of the " action of account," which appears to have been 
available in almost every case where a suit in equity for an 

> Code de Procedure CW., lir. 5. tit. 4. p. 528. 
N 2 
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account is now necessary ^ and even in many cases where llie 
ordinary remedies are not.* 

From the paper already referred to we learn that, ^*In 
some of the states of America our old form of the action of 
account appears to have been successfully revived for the 
purpose of adjusting mercantile disputes, both those between 
partners and between principal and agent ^; and in PennsyU 
vania the mode of proceeding in this action has been very 
recently subjected to legislative amendments, so as to render 
it available in most cases respecting accounts, where, in this 
country, recourse is had to a suit in Chancery. ^ 

** There are not wanting instances in modern times where, 
in this country, the revival of the action of account has been 
hailed with satisfaction from the Bench, as by Chief Justice 
Wilmot, in Godfrey v. Saunders ^ and in Scott v. Mackintosh ; 
Lord EUenborough observed, * Those who wisely framed our 
jurisdictions did not contemplate a long account between 
merchants being referred to a jury. This tribunal is quite 
unfit for such an investigation, and we have not the necessary 
time to bestow upon it. Let the plaintiff bring his action of 
account, and auditors will be appointed who will do justice 
between the parties, without producing any inconvenience to 
the public' "fi 

In the later case of Baster v. Hosier, the adoption of this 
proceeding was made conducive to the ends of justice by the 
defendant consenting to a reference of the matter in dispute 
(under 150/.), which he had previously refused to accede to, 
en the supposition that the only remedy for the plaintiff was 
a suit in Chancery. On a recent occasion^, however, where 
this proceeding by action of account was adopted. Lord Den- 
man observed that "he could not say that in the present 



* See Pulling's Law of Accounts, p. 115. ■ Ibid. p. 118. 

■ See James v. Browne, 1 Dallas* American Reports, 339. Jordan r. VVil- 
kins, 2 Washington Circuit Reports, 482, 

* Act of the Legislature of Pennsylvania, 1 3th October, 1840, cited in the 
edition of Starkie on Evidence, by Gerhard and Metcalf, vol. ii. p. 1 7. 

» 3 Wilson, 47. « 2 Campb. 239. 

* Tucker r. Dodson, Guildhall, 14th December, 1847. 
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Btate of the law he wished to see that form of action repeated 
— it was a cumbrous proceeding, and led to no satisfactory 
result. Whether or not the proceeding could be amended, 
he was not at present prepared to say." 

The preliminary proceedings In an action of account are by 
no means more cumbrous than those in ordinary actions at 
common law. Up to the judgment on the original issue, as 
to the liability to account, whether on a trial and verdict or 
a judgment by default, the proceedings, in fact, are every 
way similar. The real source of delay is in the proceedings 
for the actual investigation of the account, when, instead of 
the whole account being submitted together to the auditors, 
the cumbrous proceeding alluded to by Lord Denman is 
adopted of formal pleadings with respect to each separate 
item, somewhat after the fashion of the states of facts, 
charge and discharge, in Chancery proceedings. It really ap- 
pears to us that a few useful rules, altering this tedious sys- 
tem, and substituting a viva voce investigation before the 
auditors, would remove the objections at first raised against 
this wholesome mode of proceeding, prescribed by the common 
law of England, for the adjustment of disputed accounts. 

As suggested in the paper before us, the only alterations 
necessary to bring the action of account into present prac- 
tical use appear to be the promulgation of similar rules for 
establisliing simplicity of pleading and simplicity of proceed- 
ings in this as in other personal actions, and the abolition 
altogether of the system of written pleadings in proceedings 
before the auditors. The judgment quod computet would 
then be tantamount to an ordinary judgment in assumpsit, 
by default for want of a plea, with the advantage of nioro 
complete justice being done under it; as the auditors are, at 
common law, empowered to find a balance due to either 
party } 

It appears desirable, also, to alter the law in this as it has 
been in other cases altered with regard to the right of appeal 
from the judgment quod computet, on which, as the law at 
present stands, it is held no writ of error lies.^ 

' 2 Instil. 380. * Metcalfe's case, 1 1 Co. 1 8. 

N 3 
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Another and very important matter to be settled. In order 
to render the proceeding by way of action of account con- 
ducive to the ends of justice, is the regulation of the costs to 
which the respective parties should be entitled; for it is 
apparent that the judgment quod computet ought not of itself 
to entitle to costs the party seeking the account, should he 
afterwards turn out to be the debtor, and not the creator 
under it. 

Justice seems to require that, if any balance be found due 
from the party called on to account, the law should remain as 
it is ; viz., that judgment may be forthwith signed agidnst 
him for arrears and costs; but, on the other hand, if the 
balance be in favour of that party, the costs should be in the 
discretion of the Court, or a Judge, on a special application. 

This paper, however, raises a wider question. We think 
a most useful inquiry might be undertaken, the object of 
which should be to see where legal and equitable procedure 
might be assimilated. The courts both of law and equity 
have jurisdiction in matters of account. At law the action 
has fallen into disuse, from the impracticability of working it. 
The parties are hence driven, from necessity, into equity; 
and how it is proceeded with there we all know. Let us 
then endeavour to discover some better mode, which may be 
common to both ; — in lud of this Mr. PuUing's labours will 
be highly useful. 



ART. XL— THE ACTS OF LAST SESSION, AND THE 
CHANGES MADE BY THEM IN THE LAW. 

The last session of parliament was the longest ever known ; 
not only the longest in the number of days, but also the 
longest in the number of hours in each day. It has been 
said that, notwithstanding this, the House sat to no purpose 
but to talk and wrangle ; and that though the reapers were 
many, the harvest has been small. This may be so in other 
departments of legislation, but so far as Law Reform is con- 
cerned, it has been a most remarkable session, not only for what 
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has been actually done, but for what has also been furthered 
and set in motion. It augurs well for the new parliament, 
that in its first year its members set themselves so manfully 
to work, to remedy the great defects in our jurisprudence. 
There is scarcely any department of our law which did not 
come before them, and on which they did not lay the amend- 
ing hand ; and if some acts are still imperfect, and some bills 
were left unpassed, yet a great commencement has been made. 
Let us first place under very general heads the most im- 
portant of the acts (11 & 12 Vict.) that passed. We shall 
afterwards notice more particularly some of the more pro- 
minent. 

I. Law of Property, 

Law of Entail (Scotland), c. 36. [See ante. Art. IV.] 

Facilitating Sale of Incumbered Estates (Ireland), c. 48. 

Proof of Proclamations on Fines dispensed with, c. 70. [A very 

useful act.] 
Transfer of Land facilitated, and the Practice as to Registry and 

Judgments improved, c. 120. 

IL Chancery Reform. 

Certain Chancery Officers empowered to take Oaths, c. 10. 
Act facilitating the winding up of Joint«Stock Companies, o 45. 
Power to Commissioners of Bankruptcy to release Bankrupt from 

Prison in certain Cases^ c. 86* 
Offices in the Petty Bag regulated, e. 94. 

rCL Common Law. 

Game Laws repealed, under certain Regulations as to the killing 

Hares, c. 29. 
Acts as to Poor Law Removal^ and other Poor Law Improvements, 

cc.31. 110. 111. 
Acts consolidating the Law relating to Magistrates, cc. 42, 43, 44. 
Act for promoting Public Health, c. 63. 

rV. Criminal Law. 

Prevention of Crime (Ireland), c. 2. 

The better Security of Crown and Government, c 12. 

Acts facilitating Administration of Criminal Justice, cc. 46. 78. 

N 4 
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[Tbe latter establisbes a Court of Appeal in criminal trials on 
matters of law.] [ 

V. Inquiries prosecuted before Committees, 
Criminal Law Consolidation (House of Lords). 
Bankruptcy Law Consolidation (House of Lords). 
Agricultural Customs (House of Commons). [See Art, VI H.] 

We do not now notice several important bills which were 
introduced by the Government, or by individual members of 
both Houses, and which were postponed on various grounds. 

And ^rst^ as to the law of Property. 

The act for facilitating incumbered estates, though it is 
strictly confined to Lreland, must be considered as an experi- 
ment made for the benefit of the whole kingdom. Although, 
no doubt, many persons voted for it as applicable to the 
peculiar condition of Irish tenures and people; yet the 
Solicitor- General, who had charge of the bill in the House of 
Commons, said more than once that he was willing to extend 
it to England.* Its provisions, therefore, are of considerable 
importance, and are well worthy of attention, as being a 
remarkable step in conveyancing reform. It must be looked 
at in two aspects: 1. That part which is to be worked 
through the medium of the Master's oflSce ; 2. That which 
may be effected without his assistance. And here we may 
observe that the bill would never have passed the House of 
Commons unless parties had been enabled to dispense with 
the assistance of the Master; another proof, if any were 
wanting, of the desire for reform in Chancery. L By s. 2., 
when an estate shall be encumbered, the owner may, subject 
to the approbation of the Court of Chancery, contract to sell 
the same ; and (s. 6.) may apply, by petition in a summary 
way, to the Lord Chancellor of Ireland to confirm the sale or 
contract for sale. The. petition is to set forth the incum- 
brances and other charges affecting the lands, and such petition 
shall be verified as the Court shall direct (s. 7.) ; and may, for 
this purpose, refer the same to the Master. Ajid now begin 
a series of clauses; the fruit, as we know, of careful and 
repeated consideration, for providing for the proposed inves- 
tigation and verification (se. 11 — 26), of which it is only 

» Hansard, vol ICO. pirt 21., Oct. 1648. 
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necessary to specify one (s. 15. The Master, before pro- 
ceeding upon any infiuiry, is to cause notice to be given to 
all persons who shall appear to have an interest in the subject 
of inquiry), to prove to any one acquainted with that Court, 
that until the procedure of the Master's office is reformed, the 
delay and expense would be so enormous that, except in special 
cases, it will not be generally resorted to. Before the 
Master's report, of course, no sale can take place; and 
although, in some instances, we believe it will be quite possible 
to pass an estate through the Master's office without any 
great loss of time or of money, yet we are convinced these 
will be exceptions. Let us state, however, one inestimable 
advantage to persons who avail themselves of this machinery. 
By s. 27., the assurance to the purchaser under the act shall 
be effectual to pass the land and the fee simple thereof, dis- 
charged from all former and other estates, rights, titles, 
charges, and incumbrances whatsoever, of her Majesty, her 
heirs and successors, and of all other persons whatsoever, 
save and except such charges and incumbrances, if any, as 
shall be thereby excepted. This is a great principle to have 
established, for which we have repeatedly contended.* It is 
only necessary to add, that the purchase-money is to be paid 
into the Bank of Ireland, to be applied in the discharge of 
incumbrances or otherwise, according to the right of the 
persons interested in such land (s. 29). It is also to be observed, 
that this act furnishes another instance of the application of 
the principle of proceeding by petition, to which we have 
elsewhere alluded; and this becomes doubly important when 
we remember that the Lord Chancellor brought in the act, 
and has thus sanctioned the principle. 

But we now turn, with much greater pleasure, to the 
other portion of the act. Under this (s. 30.) the owner of 
land subject to incumbrances may sell without order of the 
Court, unless restrained by order after publication of notices : 
so may an Incumbrancer after notice and neglect of owner 
(8.31.). And what notice is it to be? It is to be given 
(g. 32.) by every owner or incumbrancer proposing to sell 

> Sec 6 L. R. 655. 7 L. R. 175. » See audi, p. 21. 
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land at least once in four successive weeks^ hj advertisement 
in the ** Dublin Gazette," in two newspapers published in 
Dublin, and one newspaper in the county where the land is 
situate, and in the *' London Grazette,** and a copy of such 
notice shall be posted on the church (if any), and on the 
Roman Catholic chapel (if any) ; which notice is to describe 
most particularly the lands intended to be sold, and an 
affidavit shall be made that all the notices required have been 
given, (s. 37.) 

But there is a further provision which is of more doubtful 
merit. By s. 35., when the owner of land proposed to be 
sold shall not be entitled to an estate of inheritance, personal 
notice is to be served on persons having estates in remainder 
or other future estates. There then follows another series of 
clauses (ss. 34 — 44.) for carrying this part of the act into 
execution, two of which are of such importance that we shall 
fully abstract them. We allude to ss. 41. and 42. On a sale 
without order of the Court, on the payment of purchase- 
money into the Bank the conveyance shall be an effectual 
disposition of the land, as against the person making such 
conveyance, and as against the owner mentioned in the notice 
set forth in the affidavit; and all persons entitled, or who 
may become entitled under the settlement, will, or assurance 
mentioned in such notice, and all persons interested in in- 
cumbrances mentioned in the notice ; and after the expiration 
of Jive years from the time of the payment of such purcliase^ 
money into the Bank of Ireland^ such conveyance shall have 
the same operation as if the sale and conveyance were under the 
order of the Court, under the provisions hereinbefore mentioned, 
i. e. shall give a title against all the world (see ante, p. 185.). 
But by s. 44., rights prosecuted within five years are not to 
be affected. 

Now these are admirable provisions so far as principle is 
concerned, and would, indeed, do good to all parties con- 
cerned. They establish, in fact, under certain restrictions, a 
statute of limitation of five years — surely a step sufficiently 
bold ? But how is this principle to be worked out ? In this 
series of clauses we have a machinery of notices, affidavits, 
and regulations of sales, which is nearly as complicated as 
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the machinery of the Mastert office itself; and every now 
and then it is absolutely necessary for the parties to obtain 
the assistance of the very Court of Chancery, the great ob- 
ject being to avoid it. This, we are satisfied, it will be next 
to impossible to do. Sooner or later — begin at which end of 
the act parties please — try what method they will — into 
the Court of Chancery will they come* And what is the 
remedy for this ? One that we have repeatedly pointed out. 
An independent tribunal for carrying this act into operation 
must be erected, whose duty it will be to explain and sim- 
plify its operation ; to regulate the sale of land coming within 
its jurisdiction ; but, more than any thing else, not only to 
reduce the professional expenses connected with the working 
of the act, but to override and controul legal subdetiee and 
crotchetSy which are already beginning to settle upon this act, 
and which willy if left alone, destroy its ben^cial operation. 
We shall not allude further to them; because the bare 
mention of any specific doubt of this nature, even to con- 
tradict it, is to give it some consequence. 

Our humble advice, then, in furtherance of the success of 
this measure, is, that its excellent principles shall be worked 
out by a special tribunal, to be established for the purpose ; 
nor does there seem any great desire to bring the act into 
operation. By ss. 8 & 36, the Chancellor, with the advice 
of the Master of the IU>lls> is to make orders for carrying 
both portions of the act into effect. As these orders have 
not appeared, we presume the act has not yet been acted 
on in any respect. This may be well accounted for — first, 
by the long vacation ; and next, by the present unsettled 
state of Ireland. 

But say that the orders are made, there will be the five 
years' interval between the period at which the sale takes 
place and the purchase is complete ; and we are quite 
willing to admit that this is as short an interval as could 
properly be allowed for the discovery of and provision for 
lawful claims and demands. These, however^ we are per- 
suaded, will, after a proper investigation, be few; and 
surely there can be no better opportunity for the intro- 
duction of the principle of an insurance of titles,^ than the 
* See thb principle fully explained in 7 L. W, 154. S91 — 400. 
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application of it to insuring against all claims and losses for 
this interval We are much pleased to see the rapid progress * 



1 



We are very glad to confirm our own opinion by one or two others : 
«« Mr. Stewart's proposal for securing the title to all real property by a system of 
insurance, is an admirable suggestion, capable, if properly developed, as its 
author himself anticipates, of raL»ing the saleable value of land, perhaps from 
thirty to forty years' purchase, and of realldng an immense sum to the Exchequer 
in the form both of a moderate tax on such assurances, and of the increased 
stamp duty which would be received on the vast increase of sales which would 
follow from such simplifications as he suggests in the title and conveyance of 
landed property." (Mr. Poulett Scrope's « Plea for the Rights of Industry in Ire- 
landr Hatchard, 1848, p. 43.) Let us add the following valuable observations 
of the " Jurist " of August 26. last. After quoting a portion of Mr. Stewart's 
lectures on the transfer of land, the writer goes on thus : — *• 'ITie idea of a 
Title Insurance Office will, no dou'.t. appear to many at first sight singular ; 
but a little reflection will show that it is not in any degree more singular than 
that of a life insurance office. The principle of insurance is simple enough. 
It is this ; that the average of uncertainties may in general be measured, though 
the individual uncertainty cannot. Thus, for instance, it is impossible to calcu- 
late how long a particular life will last ; but it is quite possible to calculate with 
a degree of precision inferior only to mathematical certainty, what will be the 
average duration of life in a body of a certain numerical extent. So, although 
it would be quite impossible to calculate what number of dry or of wet days 
there will be in any one year, it would be quite possible, if sufficient observa- 
tions on the past were collected, to calculate how many there will be in a cen- 
tury, or some other term of sufficient duration. It would seem, in feet, that 
events are only uncertain in their individual and separate character ; but that 
all events of every known kind are certain to happen some given number of 
times in reference to a given period and a given number of objects of those 
events ; that although, for instance, it is uncertain whether any individual person 
will live to a given age, it is certain, or almost certain, that the sum of the 
several ages at which any 10,000 people living in the same locality will die, will 
be a uniform quantity. 

" Now, what is there in the uncertainty attaching to titles which should 
exclude them from the application of this doctrine ? A title to land never can be 
said to be perfectly certain. With all the care and skill that may be applied to 
its investigation, of course by reason of error or of concealment of facts, it may 
be subject to some unseen defect. The chances of defect will, of course, be in 
general in the inverse ratio to the" amount of skill and care bestowed upon it. 
But the element of uncertainty in the detection of the defect at all, and in its 
detection, if at all, by the right persons, comes in aid of its security, and various 
other qtiestions aflect it, which would of course render any a priori calculations, 
as to the average loss of estates by bad titles, impossible. But, as in all such 
cases, an approximation to the average may be obtained by a mixed process of 
observation and calculation, so that, with the aid of statistical investigation, and 
calculation founded thereon, it would be as easy to say what premium will 
cover the risk of assuring a title of any given kind, as it is to say what premium 
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wliich this subject lias recently made, and is making ; as we 
are sure that it is the clue to a very extensive but very safe 
and beneficial change in the practice of conveyancing, and is 
applicable to Irish as to English titles. 

We are the more inclined to recommend this proposal for 
adoption in Ireland, because an act was passed last session 
(11&12 Vict. c. 120.), which proceeds upon the basis of 
dispensing with the repetition of the investigation of title so 
far as the registry is concerned. By s. 1. the registrar of 

will cover the risk of fire or of life. It will be objected, doubtless, that the 
tables of insurance would be complicated, requiring to be varied according to a 
variety of circumstances ; that the premiums that would cover the insurance of 
an estate that has heen mortgaged and sold over and over again, and has becQ 
for gonirations before every conveyancer of eminence, would be different from 
that which would be required for a family estate continuing in the same family 
for generations; that a title in which there had been many entails could not be 
insured in the same way as one continuously in fee ; that when you come to 
titles haying apparent defects, such defects are of kinds so various, that the scale 
of premiums would be infinitely complicated. But conceding, that if, in re- 
ference to every species of defect, it were attempted to calculate the precise 
value of the contingency, and to apply an amount of premium perfectly propor- 
tionate to the contingency, the affair would be impracticable ; it is answered, 
that no such minute accuracy need be attempted in reference to this, any more 
than it ever is attempted in reference to any other species of insurance. All 
that is attempted in life assurance, and all that need be attempted in title assur- 
ance, is to obtain an estimate of the mean of the various contingencies affecting 
titles of the same class, comprehending in each class different degrees of danger, 
just as in life insurance the mean risk of life is taken in reference to what is 
generally termed a healthy life, although it is well known that there never are 
any two lives on a precise equality in point of health. 

" Tlie objection, if any such be attempted, that such a system would destroy 
the occupation of the profession, is scarcely deserving of a moment's notice. In 
the first place, the thing to be considered is, not the occupation of the legal pro- 
fession, but the improvement of the security and marketability of titles ; and if 
that can only be obtained by the sacrifice of the profession, why then the pro- 
fession had better wrap its robe around it and die decently, for die it musL 
But in the second place it is pure assumption to say that any such changes 
would really injure the profession. That it would, after the first general inves- 
tigation of titUs, materially diminish the business of preparing and investigating 
abstracts, we doubt not ; but if it took effect by way of increasing the security 
and marketability of titles in exactly the same ratio, or, perhaps, in a higher 
ratio, it would increase the business of buying and selling estates, and all the 
professional business consequent thereupon. Much more might be said upon 
the subject, but we now leave it in the hands of our readers, hoping and be- 
lieving that it will not be allowed to drop, and that in some form and to some 
•xtent, insurance of titles will be added to the business of insurance offices.*'^ 
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deeds^ previous to giving out any negative search^ is to cause 
a copy to be recorded. Books containing copies of negative 
searches are to be numbered^ and the number and page are to 
be indorsed on the original search (s. 2. )• Indexes are to be 
provided for such books^ which may be searched without fee 
(s. 3.). Attested copies of recorded searches are to have the 
same force and effect, and shall be accepted aaid received in 
the same manner as a new search (s. 4.). This is an ad- 
mirable act to the extent to which it goes, and will save 
enormous expense and dif&culty in the transfer of land. 
Altogether we are well satisfied, in spite of its defects, with 
the legislation of the last session with respect to real pro- 
perty, and we feel exceedingly grateful to the Lord Chan- 
cellor and to the Solicitor General for doing so much. 

Indeed we have now no doubt that all will go well. If it 
is possible to facilitate the transfer of land in this country, 
professional ingenuity will discover the means. The owners 
of land are getting thoroughly to understand the subject, and 
the desire for an alteration manifests in the most unexpected 
quarters. An inquiry took place before a Committee of the 
House of Commons last session, on the management of the 
office of Woods and Forests. Mr. Crawley, one of the 
respectable solicitors of that office, is called before it. He 
was evidently a little surprised to^have to answer the follow- 
ing questions : — 

"1370. Lord Duncan {the Chairman). Might not conveyances 
be greatly shortened without injury to the security of the public ? 
— That is a question which I am hardly competent to anstcer, 

"1371. Are you aware that in purchases made by railway com- 
panies of late yeai*s the forms of conveyance are much shorter than 
those formerly in use? — I believe they are; they are under par- 
ticular acts of parliament, and the forms are given in the acts. 

" 1373. Do those recitals add any strength to the conveyance ? 
— With all submission I think your lordship should hardly ask 
me my opinion upon questions which affect the general law of real 
property and conveyancing, and upon which conveyancers them- 
selves entertain very different opinions ; the recitals explain the 
conveyance and explain the title. 

" 1374. Do they add any strength to the conveyance ?— I think 
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they do, by explaining the title and showing that all persons whose 
concarrence is required are parties to the conveyance. (?) 

'* 1375. In cases of purchase for public purposes, is it necessary 
to burden the deed with long recitals? — Each case must depend 
upon its own circumstances. 

'' 1377. Do you mean to say that if all the recitals were omitted 
the deed would be less binding on the vendor f — No; I do not 

HEAK TO SAY THAT. 

" 1379. Are not the recitals chiefly valuable for the purpose of 
preserving evidence of title for the benefit of parties intending to 
sell again, which is not the case with the Crown ? — I should say 
they are chiefly introduced to explain the title with a view to 
subsequent sales. 

" 1380. Is it not for that reason that railway companies have to 
a great extent adopted shorter forms, curtailed recitals, and con- 
sequently cheaper conveyances ? — It may be so.** 

Lord Duncan really knows as much about recitals as any 
one, but Mr. Pemberton, Mr. Crawley's excellent partner, is 
tben called, and comes oflf no better : — 

" 1478. Might not the conveyances be greatly shortened without 
injury to the security of the public? — That is rather a, grave 
question, which it would be difficult for me to answer. I have no 
doubt that many conveyances are longer than they ought to be, 
but whether or not a system could be adopted for shortening every 
conveyance is a question which I could not venture to answer ; it 
requires the experience of the first conveyancers in the kingdom 
to answer it, — in fact the Real Property Commissioners have been 
engaged on a similar inquiry for some months without being as 
yet able to answer that question, I believe. 

" 1479. Are you aware that in the purchases made by railway 
companies of late years their forms of conveyance are much shorter 
than those formerly in use ? — Certainly there is a form prescribed 
by the act. 

" 1480. Do not the recitals in all conveyances usually form a 
great part of the whole deed ? — Yes, necessarily so; because unless 
the story, which is the inducement to the operative part of the deed 
is clearly and distinctly told, the operative part may Jail for want 
of that explanation. [May not the effect be also controlled by 
some mis-recital ?] 

" 1482. In cases of purchases for public purposes, is it necessary 
to burden the deed with long recitals? — Yes, frequently it is. 

" 1483. But railway companies do not so? — No; because rail- 
way companies purchase with a view of not parting with the 
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property ngain : in the ordinary case of a purchase, a man looks 
not merely to the security of his own purchase, but to what may 
be required hereafter in case he should sell ; that makes an essential 
difference between the two cases. 

•* 1484. Does the Crown make a purchase with a view to sell 
the proper ft/ again f — Not generally ; and therefore those recitals 
only need be inserted which are necessary for the clear explanation 
of the purport and object of the deed. 

" I486. Chairman. If all recitals were omitted from the deed, 
would it be less binding on the vendor? — // might not, perhapSj 
be less binding; but, unless the deed explained its meaning clearly, 
it might 'create ten times the expense that it was intended to save 
by the litigation which would arise out of it. 

"1487. But it would not be less binding? — It might not be 
less binding ; but in that case it would not save expense in the 
end ; the object being clearly to explain the purport of the deed 
and the inducement to the conveyance. 

"1488. Would it be less binding? — It is impossible to say 
whether it would or would not be less binding ; a thousand in- 
stances may arise, each of whicli would require a separate explana- 
tion ; it would in many instances be less binding if the recitals 
were omitted ; and, probably, in some instances the deed would fail 
altogether to be binding for want of clearness and perspicuity [?]. 

" 1490. You say that you are aware that railway companies 
have to a great extent adopted short forms, curtailed recitals, and, 
consequently, cheaper conveyances ? — Yes. 

"1491. Do you think it would be possible for you to adopt 
shorter forms ? — It would not be possible for me to answer the 
question ; we ought to have a committee of conveyancers to answer 
the question satisfactorily. 

" 1493. Viscount Morpeth. Is this one of the questions which 
has been under the consideration of the Commission on Real 
Property ? — Yes; and the inquiries of that commission will not^ 
1 believe, tend materially to shorten deeds *, and I apprehend for 
this reason, that you can only shorten the operative part of the 
deed ; it is impossible to do away with the necessity for explaining 
the inducement to the operative part, you must enter into an 
explanation of the circumstances of the persons who are parties to 
it, and state what their several interests are. 

In spite of this stout evidence we are persuaded that in 

* We hope Mr. Pemberton is misinforme:! here, because if the Commissioners 
recommend a regisiry, tliat will surtly have the effect of shortening recitals. 
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most cases recitak are not only useless, but do more harm 
than good ; and we would sincerely recommend the whole of 
the profession to consider the subject well, with a view to 
dropping them in nine cases out of ten. There is, we be- 
lieve, a sincere desire to shorten forms. But no mode of 
drawing, however concise, will be half so beneficial as the 
omission of recitals. One eminent conveyancer (whom to 
name would go a long way to insure followers) has adopted 
the practice of omitting them in almost every case, and '< let 
us paint an inch thick, to this favour we must come." We 
certainly do seriously propose this kind of general disarma- 
ment, and we are satisfied that only one thing is wanting to 
secure its adoption, viz., the abolition of remuneration by 
length. 

The desire for conveyancing reform thus shows itself in 
the Conmions. We shall find it has also spread to the colo- 
nies. They have found out there, as elsewhere, that the 
present cumbrous system depreciates the value of land. This 
feding thus breaks out unexpectedly in a Conmiittee of the 
House of Lords on Colonization which sat last session : -— 

" 2309. Lord Monteagle, What are the laws in the colony with 
respect to the mode of conveying titles to lands or assigning lands? 
— Mr. Jackson. All the £kiglish system, as descended from our 
old feudal tenures, has been introduced into the colonies with the 
general body of English law. 

" 2310. You mean our laws of real property ?— Yes. 

"2311. Has the consequence of that been considerably to aug- 
ment the expenses of acquiring titles? — It has made^ of course, 
the instrument of conveyance a very expensive one. I have 
known it in South Australia frequently to cost more than the 
value of the land. 

" 2312. Are you speaking of sales between individuals, or sales 
made by the government to individuals? — Of sales between in- 
dividuals. A grant from the Crown is not a very long document. 
In South Australia, for the Crown grants, a very short document, 
prepared, as I understood, by a very eminent conveyancer in 
London, was adopted, of about eight or ten lines, which was held 
to convey every thing that can be conveyed in fee simple. 

"2316. Does not the pressure bear with peculiar weight upon 
small parcels of land? — Undoubtedly: in South Australia, as I 

VOL. IX. O 
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have said, I saw many cases where small parcels of land were sold, 
and the instrument of conveyance cost more than the land itself. 

" 2320. With a view to the future stability of the government 
of the country, is not the encouragement of that class [of small 
landowners] of very peculiar importance ? — I think it is very 
desirable^ as concentrating a population in some measure in a 
natural way. 

" 2321. All those objects would be, in your judgment, promoted 
by diminishing the cost and simplifying the mode of effecting the 
transfer of land ? — Undoubtedly they would.** 

Another witness gives nearly similar evidence : — 

" 1239. Do you consider that greater facilities would be given 
by greater simplicity of legal conveyances and assurances of title 
than at present exist? — Mr, Lefroy. The present system of the 
conveyance of land and other real property in Australia is the 
same as exists in England, and no doubt it produces the same 
effect of obstructing sales and purchases of land and real property 
of all sorts as it does in England. 

" 1246. Should you see any difficulty in having a suryeyor- 
general in those colonies, and having a registration of the lands 
sold, the titles being fixed in reference purely to the entry upon 
tbe register? — I see no difficulty at all in it. I cannot see why a 
sale of land in- the Australian colonies should not take place simply 
by making a transfer in a book kept by the surveyor-general, 
perhaps in the presence of a magistrate. 

" 1248. Where the individual has, as a shepherd^ for instance, 
realised sufficient money out of his wages to become a landed pro- 
prietor, would you not, under those circumstances, wish to afford 
him every opportunity of becoming, so? — As soon as he should 
have saved such a sum of money as would enable him to start with 
a flock of sheep — to start as a small ci^italist, in fact — it would 
be highly desirable that he should be able to do so. 

" 1249. Then are not those difficulties that you have described 
as resulting from the introduction of the English modes of con- 
veyancing into the colony, with this complication of expense, a 
peculiar burden upon the small proprietor who seeks to acquire 
land? — I think they present a great obstruction to dealings in 
land in general." 

It is surprising to find how strong and how widely-diffused 
is the desire for a great change in the mode of transfer and 
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proof of the title to land, and we Kave no doubt whatever 
that this subject will come before Parliament next session in 
a very distinct fond. 

II. Equity. 

The most important Act under this head is unquestionably 
the Joint-Stock Companies' Winding-up Act. To the law 
reformer this statute i^ one of high interest ; not so much on 
account of the magnitude of the affiiirs it deals with, as on 
account of the novelty and importance* of the principles of 
procedure it introduces into that most detestable part of our 
most detestable court of justice, the Masters' oflBce of the 
Court of Chancery. 

There do not probably occur a dozen cases per annum of 
joint-stock companies dissolving themselves, and requiring to 
be wound-up; and a small proportion only of those dozen 
cases require the assistance of courts of justice ; and if this 
Act is found to be an efficient one, the proportion of those 
who in future will need court assistance will be greatly 
lessened. The value to the public of any legal machine is by 
no means to be estimated from the number of cases which 
call it into action. The preventive effect of an efficient law 
is its highest and truest value to society. And we have little 
doubt that the mere passing of this Act will cause many com- 
panies which have remained unwound up (for instance, be- 
cause shareholders had calls to pay ; and would not pay, as 
there was no practical way of compelling them,) to be now 
wound up, without the need of recourse to its provisions. 
We do not value this Act, therefore, because of the magnitude 
of the cases it has to deal with. Let us see it wind up one 
single case well, and we shall be satisfied to pronounce it one 

' This Act is aho of much importAnce and interest from the care bestowed on 
it, both in and out of the House, by most of the members of the Equity Bar 
now in Parliament, and more especially by those who are members of the Fees' 
Committee. Where all wiere willing to assist, it is perhaps inyidious to particu- 
larise one, but it is well known that Mr. George Turner bestowed unwearied 
pains in settling, the details, and was also the able defender of the general prin- 
ciples of the measure in the House. — £d. 
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of the most important Acts relating to the procedure of the 
Court of Chancery which has been passed in our day. For 
the scheme of procedure it adopts, if it answer for joint-stock 
companies, will be also applicable to the larger number of 
cases to the discharge of which our great trustee Court is 
at present so entirely incompetent,' To these bantlings she is 
at present an unwieldy nurse — she first dandles them in 
Court, then puts them to bed and to sleep in the Masters' 
office, and there overlays and stifles them with the weight of 
herself and of the layers of forms with which she always 
keeps herself enveloped. This Act takes the poor sufferer, to 
a considerable extent, out of legal nurse, and almost entirely 
disencumbers it from the enfolding forms. 

To show the probable value of the Act, we will begin with 
explaining to our unlearned readers, as well as we can, why 
the Court of Chancery cannot now wind up a partnership. 
Contested cases are yearly going into its hospital, but they 
never come out cured: they die there, and yet are never 
dissected for the benefit of legal science. Why cannot the 
cure be effected ? We will put the simplest case. Take the 
following. Suppose a concern with only two partners, each 
entitled to half the profits. As the junior partner gives the 
greater personal service, the senior puts in 20,000/. capital to 
the junior's 10,000/. Beyond, all the capital is equal, or rather 
interest is allowed on all capital beyond, of which there is a 
vast sum. Both partners • die : the junior survives, and 
nearly winds up the affairs. All the estate is got in ; but the 
ultimate division is required. The exact net profits have never 
been taken ; but gross profits, not deducting bad debts, have 
been divided into two parts, and one added to each partner's 
account, thus avowedly showing to each partner's credit a very 
much larger sum than the concern, on winding tip, could pos- 
sibly pay. How is this deficiency to be borne ? The executors of 
the junior say out of the 20,000/. and 10,000/., i. e. that the 

' Master Farrer, in his recent pamphlet on the Masters' Offices (which we 
have already fully noticed, see Art. I.) would seem to concur with us in this 
Tiew. He refers to this Act as a measure which will materially increase the 
duties of the Masters, and promises their co-operation. (P. SO.) 
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senior's estate is to bear two thirds of the deficiencj. We don't 
observe on the legal merits of the question. Our readers 
may think it a foolish one — so do we. But this the question 
is. The junior's executors have all the assets ; they admit that, 
on their own showing, they have, say, 8000/. to pay to the 
other estate ; and the senior's executors claim 30,000/. The 
junior's executors (this our Courts allow) are nimble at first, 
and become plaintiffs in a Chancery suit to take the partner- 
ship accounts. Once having the conduct of the case, they 
move slowly enough. The cause is beard in two or three 
years. The point might well have been then settled ; but no I 
— our Courts don't give decisions on points of bare principle : 
the accounts are sent to the Master for him to take, without 
telling him how to deal with this deficiency. Once declare 
this point, and the parties could, and, if they were honest, 
would, at once settle all beside. The Master can't make a 
report of mere principle ; saying that such were the facts, and 
I think the principle of division should be so and so. The 
Court does not allow this : he must first determine the prin- 
ciple, and then state and report the accounts in figures ; and 
then the report of figures must be excepted to, in order to 
raise the question of principle involved on appeal. But though 
the real question is so simple, the items which go to make up 
the balance-sheet and to show the exact amount of the de- 
ficiency are very numerous. The plaintiffs have to pay some 
sum in any event : they find the Master is against them on the 
principle, and they then require every figure to be proved. 
They have the stake in hand, and being plaintiffs, they cannot 
be forced to pay it into Court. They claim to hold it without 
paying interest : their policy is one of procrastination. In 
every account — inquiry betvyeen debtor and creditor this must 
always he the case with the debtor. And so each one of hun- 
dreds of items becomes the subject of a distinct inquiry, 
entered into by one party solely for delay. Each item must be 
proved by evidence as voluminous as would be required for 
many a case at Nisi Prius. When would such inquiry end? 
The case we have put is, perhaps, the simplest case of part- 
nership conceivable, and yet, in that case, we say, without 

o 3 
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hentation^ Nerer. The time to be required, like tke parallaz 
of the fixed stars/ is incalctdaUe. 

Reader, this case is no suppositioiis one : we can refer to it» 
if need be^bj name*. Two or three years were taken in getting 
into the Masters' office — seven years were occupied there. 
A not inactive nor very incapable solictor personally looked 
after it as solicitor for the senior partner's executors ; a gen- 
tleman by no means unfairly captious opposed him for the 
junior's ; and at the end of seven long years the plaintiff was 
forced to compromise the suit. 

Multiply your two partners by 100 or 1000, multiply your 
difficulties in some larger ratio, and you have then the joints 
stock company partnership; and then i^ply your old Chancery 
procedure to that case. This of course woidd be absurd. 

Such being the disease, what should be the remedy ? 

The statute 7 & ^ Vict. c. 111. was passed to meet this evil. 
It has never yet been used. Scarcely has there been an 
attempt to bring a case under it. The Act was framed, we 
feel bound to say, in most lamentable darkness as to the real 
evil and the real remedy. The scheme of that Act was to 
make a qv4isi bankruptcy of the joint or partnership estate, 
and to leave the partners still individually liable, and in the 
possession of their private property* A creditor was to set 
it in motion. But the proposed proceeding might as well 
have been called a Lunacy. For what creditor would be 
such a lunatic as to go to bankruptcy for a mere dividend, 
•and that for aU the other i^reditors as well as for himself, and 
that, too, only out of the jotW asaets, when by suing at law 
he might have recourse, for his own exclusive benefit, to 
both, the joint and separate estate of every shareholder. 

On the occasion of the pasring of -that statute, the views 
just expressed were represented, on behalf of a dissolved 
joint-stock company at Liverpool, to the Boaxd of Trade, 
by the gentlemen ^ who ultimately drew the scheme of the 
present Act ; and shortly before Sir Robert Peel's govern- 
ment retired, the Board of Trade resolved to have a new bill 
prepared in conformity with the principles carried out in the 

> These gentlemen were, it is well known, Mr. Rigge, of LiTerpool, and 
Mr. Edwin W. Field. — Ed, 
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Act we sre about to review. Borne of our oontemporaries 
have Burmiaed that the recent Act was drawn without the 
aid of peisops of much practical experience. So far from that 
being the caae^ the bill wasput in type and circulated^ by direc- 
tion of the Board of Trade, among the Masters, Masters' clerks^ 
record and writ clerksy registrars^ and other officers of the 
Ck>urt, and received very great attention from many of them 
through the six months previous to its introduction into Par- 
liament It was sent to some of the officers of the Chancery 
Court in Ireland^ and every suggestion received minute 
attention. A most complete analysis was prefixed to the 
prints of the bill as it passed through both Houses ; and 
the fullest criticism was courted. During its passage it was 
watched with great care by the members of Parliament before 
alluded to. The framers considered, that while the bank- 
ruptcy procedure was the only one known in England fitted 
to the busnesB of* winding-up jointHStock companies, the 
whole of the rules of law which would come into play in 
the administration were necessarily ruie^ of an Equity Court. 
And that therefi»« theae rules must either be imported into 
the Bankruptcy Courts, and those Courts be made into com- 
plete Equity Courts^ with pow^:^ of issuing writs, levying 
execution, &c., or else that a banknq>tcy procedure must be 
ioiported into the Masters' office. On this latter principle 
the Act is formed, and the plan is carried out in the following 
way. 

Any partner having an interest in winding-up a joint-stock 
company may petition in a summary way to have it wound 
up. This petition he may .serve^ and advertise and circulate 
by post, in such way as he thinks most likely to satisfy the 
Court that as full a notice of the application has been given 
as the case requires. On the hearing, if the Court is satis- 
fied that diere are sufficient grounds for the order, but it de- 
flires further notice to be given, it may make, if it please, 
an Older ni$i (an entire novelty on merits, in Equity), and 
require such order nisi to be served or advertised as it may 
think most likely to meet the notice of all concerned. And 
when satisfied both with the need of interposition, and that 
there has been sufficient notice, then it may issue its fiat for 

o 4 
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winding-up. In this method the framers proposed to satisfy 
the principle of the Equity Courts (a principle which true 
justice must always imperiously Insist on), of having all par- 
ties interested made, as far as possible, parties to the pro- 
ceeding. Or rather they satisfy the true exigence of the 
principle, and yet avoid all the technical difficulties, prac- 
tically so Insuperable, of naming them parties to the record, 
by making them privies to It. 

This first process Is analogous to what the fiat In bank- 
ruptcy was before It was allowed to degenerate Into a mere 
empty form : and, except by way of appeal, the Court will 
hear no more of the case after It has made the winding-up 
order. The Master first appoints one or more official ma- 
nagers. By their appointment all the real and personal 
estate Is vested In them. They are the Company. They 
make out and complete Its accounts, and the accounts they 
make are primd facie binding. In this way It Is Intended to 
avoid all power of procrastination by the debtor accounting- 
party. From time to time, at their Instance, the Master 
makes calls. These calls are debited to each shareholder's 
account. If the debit makes him on Its balance a debtor to 
the concern, he is ordered to pay It. On notice, and afler 
allowing time for appeal, the Master makes an order for 
paying the balance. This order has the force of a judgment, 
and execution can be Issued on It, not only In England, but 
In Scotland or Ireland also, without new suit In those coun- 
tries. 

All appeals are by motion to discharge the Master's order, 
— the cheapest and quickest form of appeal known among 
our different schemes of procedure. 

The Masters have power to act for one another without 
order of transfer. Indeed the Act wisely contemplates send- 
ing all these caises, or perhaps only thcjearller ones, to one 
and the same Master, Instead of sending them Into the office 
by rotation. The good effect would be the establishment of 
a uniform usage and practice, which will much facilitate the 
working of the Act hereafter. 

Full powers to compromise all claims are given to the 
official manager and the Master. No shareholder will be 
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able to plead the non-payment and insolvency of another 
shareholder as a reason why he should not pay what the 
liabilities of the concern require from him. Thus the in- 
superable diflSculty of our present Equity procedure, the 
need of adding assignees of a bankrupt, executors of a de- 
ceased, &c to the record, is attempted to be got over, with- 
out sacrificing the real justice of the case. And if too large 
a sum is raised by calls, or where there are otherwise assets 
to distribute, the official manager is charged with the task of 
distribution. In all matters, however, being under the 
Master's control. 

Another principle, new in Equity, and yet of vast moment 
to the procedurist, and of peculiar scientific interest, is intro- 
duced by this bill. The analogy of assignee-choosing is adopted 
from bankruptcy ; and where there are questions of class dif- 
ference arising between sets of shareholders, each set is to 
choose its representative to discuss the question in their 
behalf. 

The Act is one entirely in the interest of shareholders, and 
is merely a substitute for a dissolution suit. Creditors are 
therefore no farther affected by this bill than that, after an 
official manager is appointed, they are bound to send in proof 
or claim for their debts before the Master, so as to enable 
the official manager to raise and pay them, if he thinks the 
debt due. The Act, however, allows the Master, with the 
creditors* consent^ by issue or otherwise, to put the validity of 
the claim in course of trial. 

An important addition was made to this Act in the House 
of Lords by the Lord Chancellor. By a few words intro- 
duced into the title, preamble, and the 19th section, he has 
enabled the Court, on the hearing of any suit for dissolving 
or winding-up a common partnership, to order it to be wound- 
up under this Act. 

It is also to be observed that service of orders, &c. under 
the Act by post is, for the first time, made good service. 

Such is a general outline of the novelties of the present Act. 
We suppose we shall next, according to usage, see our judges, 
or some of them, attempting to thwart its objects and work- 
ing in every way in their power, wishing thus to show their 
contempt for an effort in the cause of legal improvement which. 
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if it prove altogether abortive, at least deserves respectful con- 
sideration from ever J one who desires to see the laws and 
Courts of his country objects of consideration and .respect. 



III. Common Law. 

Opinions differ as to the beneficial working of our system 
of Special Pleading, as it prevails in our Courts of Common 
Law. Some think that the precision and certainty with 
which it brings parties to issue on definite points of fact be- 
fore a jury, or definite points of law before a Court, are of 
inestimable value, notwithstanding the occasional hardship 
which the rigour of its rules creates. Others think that the 
scandalous defeat and ruin of honest suitors, on account of 
mere lapses in abstruse and archaic technicalities, which every 
term and sittings display, more than pverbalance the theo- 
retical excellence of our pleading rules, and any practical 
advantages that they confer. But there can be no difference 
of opinion as to the unmitigated curse which a system of 
special pleading must prove, when introduced into matters 
which never required any refinement of the sort, which are 
carried on in every town and rural district by men of no very 
high intellectual grade, and which, when litigated, are liti- 
gated before tribunals where nine tenths of the judges are 
destitute of legal education, and where there is no power to 
direct those amendments by which our higher Courts often 
mitigate and partially repair the severity of the quirks and 
crotchets of our " Doctrina Placitandi." Yet such has been 
the case for the last thirteen or fourteen years, as every one 
must have felt who has been in a Court of Quarter Sessions 
while a poor-law appeal has been going on, and who has re- 
flected on the nature of the real matters in dispute between 
parishes as to a pauper's settlement, on the class of persons 
from whom parish officers are generally chosen, and on the 
intellectual calibre and training and the usual occupations of 
the country gentlemen who, on such occasions, sit as judges 
both of law and fact* 

Mr. Archbold very truly remarks, in ^his introductory 
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obserrations to one of the little works wlioee nameB we have 
quoted below' :— • 

'' The law upon these subjects has been in an unsound and yery 
objectionable state from very nearly the passing of the Poor Law 
Amendment Act in 1834. So many subtleties hare been intro- 
duced into it, so many nice points made, so much ingenuity con- 
tinually exercised in devising new ones, that the examinations 
had to be prepared with the same certainty as a plea of estoppel, 
and the grounds of appeal required the exercise of as much 
acuteness and astuteness as a special demurrer. This originated 
partly in an unfortunate provision in the Poor Law Amendment 
Act^ by which it was required that, upon obtaining an order of 
removal, a copy of the examinations on which the order was made 
should be sent with the notice of chargeability to the opposite 
parish. The object of the legislature, in this provision, was 
obvious enough ; they thought it right that the parish to which a 
pauper was removed should be apprised of the particulars of his 
alleged settlement there, and they ordained this as a means of 
conveying the information^ in the same manner as they directed 
that the parish appealing should give the respondents a statement 
of the ground of appeal ; but they evidently never intended that 
any errors or omissions in such examinations should be matters of 
objection to the order upon appeal to the Court of Quarter Sessions. 
The appeal would be against the order, and it would be for the 
Court of Quarter Sessions to decide whether such order was good 
and valid upon the face of it, and whether the complaint recited 
in it was true, and the adjudication contained in it correct, accord- 
ing to the evidence produced to them upon the appeal ; but as to 
the evidence produced upon the obtaining the order, it was for 
4h^ justices granting the order, and not the sessions, to judge of 
that, inasmuch as there was no provision in that or any other 
statute requiring that the same evidence should be given at 
sessions as had been given before the justices making the order. 

> The New Poor-Lsw Aroendtnent AcW 11 & 12 Vict. c. 31., relating to 
Orders of RemoTal, Grounds of Removali and Appeals, with a practical Intro- 
duction and Notes. By John Frederick Archbold, Esq., Barrister-at-Law. 
London. Shaw and Sons, Fetter lane, 1848. 

Boller*& Acts, 11 & 12 Vict. cc. 82. 91. 110. 114., relating to the Payment 
of Parochial Debts, the Audit of Accounts, the Chargeability of Paupers upon 
Unions, and the Education of the Infant Poor, with practical Notes and Index. 
By JoHM Frcbe&ick Archbold, Esq., Barrister-at-Law. London. Shaw and 
Sons, Fetter Lane. 
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Andy perhaps, considering this Poor Law Amendment Act to be 
a remedial Act, this would be the fairest construction to give to 
it, as advancing the remedy, and repressing the evil to be 
remedied, by affording to each of the parishes a knowledge of the 
other's case before trial, and thus preventing litigation. The 
Court of Queen's Bench, however, took a different view of the 
matter^ and no doubt they felt themselves constrained to do so ; 
they held that it was for the Quarter Sessions to judge, not only of 
the validity of the order on the face of it, but also whether it was 
warranted by the evidence adduced to the justices making it — in 
other words, whether such evidence was strictly legal, whether 
the examinations were good in form as well as substance, and 
whether they were sufficient to support the adjudication in the 
order. From this originated all the objections to the legality and 
sufficiency of the examinations that ingenuity or subtlety could 
devise ; and the Court found themselves forced, compelled, ac- 
tually driven to those decisions, which have rendered an appeal 
against an order of removal in most cases a trial of ingenuity, 
rather than a means of trying a right of settlement upon the 
merits. Such extreme particularity being required in the ex- 
aminations, the same was soon holden to be necessary in the 
grounds of appeal ; and that which was originally intended as a 
mere notice, was deemed to require the same certainty as an in- 
dictment. All this involved the subject in difficulties, from which 
it could only be extricated by aid of an Act of Parliament." 

This is an accurate, but a very mild, statement of a great 
grievance. For not only were the refinements of special 
pleading, as to the wording of examinations and grounds of 
appeal, carried to a height that Comyn, Saunders, and Chitty 
would have envyingly admired, but the decisions on these 
miserable technicalities were frequently conclusive on the 
unfortunate parishes for ever and ever, and whole nests of 
paupers, their wives, their children, 

" Et nati natorum et qui nascentur ab illis," 

fixed as permanent burdens on the unfortunate ratepayers of a 
particular district, who were under no moral or legal duty to sup- 
port them, because the parish officer or parish attorney who drew 
the grounds of appeal had left out an article before a noun> 
or had not seen the necessity of stating that a man resided in 
a house, when it was already stated that the man actually 
occupied it. And it is to be borne in mind, that the Courts of 
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Quarter Sessions had no power to order amendments ; and 
that though, when respondents weie defeated on these miser- 
able technicalities, they might afterwards procure a fresh 
order5 and prove that the former one was quashed for mere 
matter of form, appellants had no similar power to institute 
a fresh appeal, and if once beat, were finally estopped on the 
. subject matter of the appeal. 

This huge system of pauper special pleading has been at 
last swept away, and there is a prospect of parish appeals 
being tried in future fairly on the merits : thanks to the Act 
of last session (c. 31.), which is sometimes termed Mr. 
Baines's, and sometimes Mr. Justice Erie's Act Under this 
Act, the examinations on which an order of removal is made 
are still to be taken in writing, and the clerk to the removing 
justices is to give copies of them at a trifling charge, when 
demanded. But copies of them are no longer to be sent to 
the parish to which the removal is made. Instead of this, 
the removing parish is to send a short statement of the 
nature and particulars of the settlement on which it removes. 
The appellants are still to send a statement of their grounds 
of appeal ; but neither party is in future to be defeated on 
account of formal errors or insufficiencies ; nor is any objec- 
tion to their proceedings to be allowed, unless the Court 
think tliat the opposite party has been really prejudiced or 
misled, by receiving a statement of grounds of removal, or 
grounds of appeal, so imperfectly or incorrectly worded as 
not to enable the party receiving it fairly to prepare for trial. 
Even then the Court is to have power to direct amendments, 
and to adjourn the trial, on such terms, as to payment of costs, 
as it may think fit. 

Such are the main provisions of this salutary statute, which 
will be found fully set out and explained in Mr. Archbold's 
excellent little edition of it. We fully share in his regret 
that another improvement suggested by him has not been 
adopted, namely, that of empowering removing magistrates 
to act upon the written examinations of witnesses taken be- 
fore other magistrates. It is also much to be wished that 
means should be provided for enabling a parish to require its 
opponents to admit documentary evidence at the trial of an 
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appeal, as is done in the case of an ordinary action. The 
expense of bringing attesting witnesses to prove apprentice- 
ship indentures, leases, agreements, &c. &c» &c. at the trial of 
appeals, is most onerous and unnecessary ; and there can be 
no doubt but that all the facilities for cheapening proof given 
to individuals in their lawsuits are doubly proper to be 
^ven to parishes. 

Three valuable statutes (for the fourth is a mere amend- 
ment of one of the three) have been brought in and carried 
by the exertions of the present Chief of the Poor Law Com- 
mission. We give a partial epitome of their contents from 
Mr. Archbold's preface, who has edited these statutes also in 
his customary lucid, succinct, and sensible manner : — 

" The first of these statutes, as here inserted (11 & 12 Vict. c.91.), 
relates to the debts of a parish, and to the audit of accounts 
relating to parishes and unions. It gives to persons contracting 
with overseers a remedy against their successors in office upon all 
such contracts as shall be made within the last three months of 
the overseers' year of office. An exception to a certain extent is 
made as to the bill of costs of the parish solicitor. The statute 
also allows of unions or parishes paying sums which may have been 
expended for their benefit, although, according to the strict rules 
upon the subject, such payment could not have been allowed in 
any audit of the accounts of such parish or union. It regulates the 
manner in which auditors shall certify disallowances or balances in 
the accounts they audit, and also any surcharges they may make 
in the course of their audit. This statute also enables the 
overseers of several parishes to join in the expenses of appeals 
against poor-rates in certain cases. 

"The second of those statutes (11 & 12 Vict. c. 114.) is 
merely an amendment of the first, although passed in the same 
session. 

" The third (11 & 12 Vict c 110. ) relates to the mode of 
charging the relief given in certain cases in unions : the cost of 
the relief of wanderers, wayfarers, and foundlings in unions, shall 
be charged to the common fund of the union ; and, upon the ap- 
plication of such wanderers or wayfarers for relief, they may be 
searched, and any money found upon them shall be applied to the 
common fund of the union. So the cost of relieving paupers 
rendered irremoveable by stat. 9 & 10 Vict, c. 66. shall be payable 
out of the common fund. On the other hand, the cost of relieving 
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casual poor, that is to say, persons becoming chargeable to a 
strange parish bj reason of some accident, casualtj, or sudden 
illness there, shall be paid bj the parish, or (if irrecoverable under 
9& 10 Yict. c 66.) by the union in which he resides, or by the 
parish or union to which he may happen at the time to be actually 
chargeable, and not by the parish in which he has met with the 
accident, &c., as formerly. As to the poor persons who are 
irremoveable, and therefore chargeable to the union fund, as above 
mentioned, this statute gives the guardians the same power that 
overseers have, of proceeding against the relations of such poor 
persons, to compel them to contribute to their maintenance, and 
also enables the guardians to assist them in emigrating. The 
statute contains one other regulation, which promises to be most 
salutary, and was much wanted, namely, punishing persons as 
vagrants who apply for relief, having at the same time money or 
other property in their possession, or under their immediate con- 
troul, with which they may provide for their own maintenance, 
without the aid of the parish, and which they do not disclose to 
the overseer or other officer to whom they make their application. 
Also the regulation above mentioned as to the search of wanderers 
and wayfarers applying for relief, although perhaps an overstrong 
measure, is likely to be very beneficial. 

" The fourth Act merely makes some alteration in the statute 
relating to the district schools for the education of the infant 
poor." 

It ought also to be mentioned^ that one of these Acts 
(11 & 12 Vict. c. 110.) contains the important provision 
(sect. 4.), that parishes in the same union between which 
any question arises as to the irremoveability of any pauper 
by reason of five years' residence, may refer their dispute to 
the Poor Law Board, whose decision is to be conclusive. 

Another statute of this session (11 & 12 Vict. c. 111.), 
amends one of the numerous difficulties that have arisen out 
of the absurdly worded and clumsily constructed Act, by 
which irremoveability was conferred on paupers under cer- 
tain conditions (9 & 10 Vict. c. 66.). In future a parish is 
to have the clear right of removing a family to the place of 
its proper settlement, though the man, who is the head of ii, 
may have run away, or, from some other cause, not be resident 
with his wife and children. Under one of the bungling pro- 
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visoes of the former Act, wives and children so circumstanced 
were generally supposed to be irremoveable. 

IV. The acts relating to Criminal Law do not require rery 
particular notice, and our space obliges us to postpone the 
observations we had to make upon them. We are glad to find 
that the Attorney-General has come forward as a law re- 
former, although it would seem that in one of thd Acts relating 
to magistrates he has shown more zeal than discretion. It 
would be premature to express any opinion as to the alleged 
imperfections of the Act relating to actions against magis- 
trates. All that we wish tq. say respecting it is, that there 
was a bill having the same title, which was drawn in pursuance 
of a report of the Law Amendment Society, which twice 
passed the House of Lords, with the unanimous consent of all 
• the Law Lords, but was twice stopped in the House of 
Commons, and which circumstance we noticed at the time 
(5 L. R. 471.) All, then, that we wish to say is, that the 
Act which has passed is not the bill which was so recom- 
mended and approved. We are desirous that the Attorney- 
General should have the whole credit of the Act of last session. 



Taking all these Acts together, we cannot but think they 
augur well for the future labours of the new Parliament ; 
and we would hope that A new era in the history op 

LAW REFORM HAS COMMENCED. 



ART. XIL — LORD BROUGHAM ON THE FRENCH 
REVOLUTION. 

A Letter to the Marquis of Lansdowne, K. G., on the late 
Revolution in France, By Lord Brougham, F.R. S., 
Member of the National Institute of France. Fourth 
edition. Ridgway: 1848. pp.165. 

This work, which has occupied so much of the public at- 
tention since it was published, is brought within our juris- 
diction, not only by the remarks on several interesting 
constitutional points which it contains, but also by its 
advocacy of many of those measures of law reform which we 
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1 ave frcquentlj recommended our French neighbours to 
adopt. Every reflecting mind must value the deliberate 
opinions of one who has passed so long and eventful a political 
life as the noble and learned author before us ; and at the 
present moment, when all Europe is strewed with the frag- 
ments of constitutions, reflections, which are the results of 
his LordshipV great experience, are not only seasonable, but 
highly important. We shall hasten to enrich our own pages 
with some of these. Speaking of the present Government 
in France, Lord Brougham says, 

" It is equally impossible that men should care about the form 
which such a Gk>vernment may assume, for all feel convinced that 
it can only be temporary. Their representatives may go through 
the farce of deliberating upon a new constitution ; who cares about 
the result of their debate ? Who gives himself the trouble to re- 
flect whether a wise or a foolish system has been formed — whe- 
ther knowledge, drawn from calm observation of other people's 
experience, from learned comparison of various schemes actually 
tried, or presumptuous ignorance, or vain, futile, visionary specu- 
lation, guides or inspires those who now profess to be engaged in 
by far the most difficult work that mortals can undertake — a work 
indeed hardly possible to be executed, because no man can foresee 
things that are afterwards to happen — and few men can even 
exercise full and accurate circumspection of those things that 
actually exist around them. 

** Such thoughts naturally occur to any one considering what is 
now going on in the National Assembly ; but who in France gives 
himself the trouble to consider those proceedings otherwise than 
as an uninterested spectator ? As we at a distance, and having 
little to do with it, look on and wonder at these constitution- 
makers, and note with amazement the hallucinations of clever men 
led astray by theories, and resolved to profit in no one particular, 
by the costly, but precious experience, or the instructive example 
of their neighbours ; so their own countrymen, for whom, or i 
may be against whom, they are labouring, seem to look on as 
the work doing were no concern of theirs, and feel no kind ^ * 
terest in its progress. They gaze as on a stage-play, ^'^ /^^^f 
about as little for the result of this drama as for the catastrop ^ 
that. They look as on the soap-bubbles which are blown ou^^ ^^ 
children in their sport, and are to vanish immediately -^ ^^ ^ ^^^ 
those which the philosopher forms, in order to teach hio^ ^litica^ 
perties of light, and the nature of colours. Indeed, some P 

VOL. IX. P 
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lessons might be learnt from the blunders of these men ; but the 
successful wisdom of others is far richer in the instruction which 
its happy results convej. Be that, however, as it may, the fact is 
incontestable, that the debates on the constitution excite no interest 
among the people for whom it is now framing. France has had 
so many within a few years — somewhere about ten, including 
one or two which fell still-born from the womb of the anarchy 
they were conceived in -^ that the eleventh could hope fbr little 
attention, even had its plan been sketched out in a less turbulent 
season. But coming as it does, after an extempore Revolution and 
subversion of Monarchy had made way for an extempore Bepublic, 
the most devoted friend to the present order of things cannot affpct 
any concern about a form of government which, in all likelihood, 
will have the kind of permanence with the kind of merit which 
may be allowed to the voluntary that a third-rate artist executes 
upon the organ." (Pp. 35—37.) 

Again, what can be more true and practical than the 
following remarks? — 

" I have already said that the framing a constitution for a long 
settled and densely peopled country, is a work which, well to exe- 
cute, passes the powers of human genius. Even in the establish- 
ment of their new government, the Americans who had a nation 
of recent formation to deal with, and a people scattered over a 
boundless expanse of fertile land, did little more than change the 
names of their old constituted authorities. They had been used 
to a Grovernor in each province, with two Houses, on the model 
of the mother country. They appointed a President, a Senate, a 
House of Representatives in each state, and the principal change 
whicli they effected was by the Federal Union, which again was 
administered by the same three powers, bearing the same names. 
So, when a century earlier, and at a time more favourable for try- 
ing political experiments, because in the infancy of the colonies, 
no less a man than Mr. Locke was employed to form a constitution 
for the Carolinas, and thought he might give a loose to his specu- 
lative views, a plan was struck out materially differing from any 
form of government then known, and founded upon pxnrely theore- 
tical principles. But it would not work, and, after a trial of two 
years, was abandoned altogether. 

** In truth, by far the most difficult tasks that man ever set to 
himself, are the making of a new constitution and a sew code of 
laws ; but the former by much the more difficult of the two, becanae 
if there be sufficient powers possessed by the nder, obedience to 
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tlie laws can be, though difficultlj, enforced, however imperfect 
these laws maj be, whereas the working of an untried system of 
goTernment has to encoanter all the resistance of man's passions, 
and is disturbed bj the friction of its several parts. The source 
of the difficulty, however, is the same in both cases, the having to 
work with human beings, and not with inert matter, as the me- 
chanist does. Add to which the impossibility of foreseeing future 
events, from the want of such fixed rules as govern the motions of 
matter, and enable the mechanical contriver to predict how far his 
arrangements are likely to succeed, providing for the removal of 
foreseen obstructions. Man has no faculty of foresight as to 
human conduct. He can see pretty clearly things passing around 
him; still more distinctly behind him things already past. In 
front of him, as to things future, his vision extends not at alL 
The more essentially necessary is it for him to examine carefully 
aU that he has the faculty of observing, to profit by the experience 
of the past, and by the appearances of the present, in choosing his 
course for the future. Hence it may really be laid down as a 
maxim in the philosophy of politics, in the science of government, 
that no system can be safely constructed all at once by human 
wisdom, but must be the result of experience, of repeated trials, 
and some failures, not of inventive combination, arrogantly ha- 
zarded, but of a tentative process modestly undertaken. Laws are 
made ; codes and. constitutions grow. Those that grow have roots; 
they bear, they ripen, they endure« Those that are fashioned are 
like painted sticks planted in the ground, as I have seen trees of 
liberty ; they strike no root, bear no fruit, and swiftly decay. 
Nature, indeed, as Bolingbroke says, beautifully translating a 
beautiful passage of Lord Bacon, < throws out altogether, and at 
once, the whole system of every tree, and the rudiments of all its 
parts ; but she leaves the growth to time.* 

•• * Mulcent auras, firmat sol, educat imber.* ** (Pp. 39 — 42.) 

While we admit the truth of thiSj we are far from agreeing 
with all Lord Brougham's conclusions. Thus, he considers 
as the master evil of the present French law, ** that bad law 
which compels the perpetual and indefinite divisionj splitting, 
attenuation, crumbling down of all the land in the country — 
a law which has divided it into three or four millions of small 
patches, wholly unfit for any improved system of tillage, 
given constant occasion to insuperable difiiculties in tracing 
title, prevented any thing like the formation of a landed in- 
.»« 
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terest, and deprived the constitution of an element absolutely 
necessary for the good working of a mixed government." 
(P,ll. See also p. 9.) 

Now without recommending the adoption of the French 
law as to the distribution of real property in this country, we 
must be permitted to say that it is a disputed point whether 
it is prejudicial to good agriculture, the authorities being very 
nearly equally divided * ; and as to small holdings of land 
being adverse to the stability of a mixed government, we 
apprehend it will be found that during the recent revolution 
and most serious disturbances in France, the owners of these 
holdings have been almost universally ranged on the side of 
order and good government ; and it is to them, more than to 
any other class, that we are to look for the restoration of 
confidence and prosperity in this country. It is also remark- 
able that in the midst of the deplorable depreciation of all 
other kinds of property which has been the consequence of the 
late revolution, land has preserved its value. We happened 
to pass through Lille at the end of last August, just after one 
of those foolish emeutes which the workmen got up to frighten 
the shopkeepers and master manufacturers, when rich people 
would take you into their houses and tell you they would sell 
you any thing you saw there for any thing you chose to 
give, at that very time it came to our knowledge that land was 
selling in the neighbourhood of that town for forty years* 
purchase. Nor can we quite agree with his lordship in the 
distinction which he appears to draw between the writer in a 
daily newspaper and any other journal appearing at intervals 
less frequent, even though it be a quarterly journal. It is 
quite true that in the latter there is time for more preparation, 
and the production should be better, but there may be, and 
frequently is, great care bestowed on the materials of a 
weekly or even a daily newspaper. The event of the day 
is frequently the match to a train of previous thought and 
study. It has been our wish to elevate the character of the 
public journalist of all sorts, and of the writers in the daily 
newspaper before all others, as exercising, in fact, functions 
more important than all the rest. We have, in an early 

> See an article in the « Journal of Agriculture ** for October last, on large 
and small farms. 
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namberS endeavoured to lay down the true rule as to this» 
and we adhere to the opmion there expressed. 

But these are minor matters. In almost all his main points 
we heartily agree with Lord Brougham, and every day's 
events, — and surely they come " thick and threefold," — 
confirm, in a remarkable manner, his lordship's conclusions. 
As to the very interesting question of the Franchise^ the 
author makes the following remarks : — 
- " The great chapter of the Elective Franchise cannot be left 
untouched in this appeal to past experience, and it forms the third 
of my reflexions, respectfully and most amicably submitted to 
Germany and to France. I have freely confessed in the House of 
Lords, that the result of the late French elections has not been 
altogether in accordance with what I had always apprehended 
would be the consequences of Universal Suffrage. A smaller^ a 
very much smaller, proportion of the deputies returned has been 
taken from the inferior and the uneducated classes than could pos- 
sibly have been expected, especially when such wages as a pound 
per day were held out to tempt labouring men from their ordinary 
occupations. It must, however, be observed that but a small pro- 
portion of respectable proprietors have been returned, and that a 
very great body of political adventurers has been chosen. We 
are also to recollect that this election was made for a particular 
purpose, for one occasion only. Those returned were to be dis- . 
missed as soon as the Republican Constitution should be framed. 
It by no means follows that the inferior classes may not turn their 
thoughts towards the trade of deputy, when repeated elections 
have brought the matter fully before them ; and when they per- 
ceive that a poor man once returned, is sure to gain by a couple 
of years attendance a much larger fortune than he could hope to 
realise by a long lifetime of daily labour. 

*' Of one thing I am quite certain ; this experiment of Universal 
Suffrage, even were it to succeed on a full trial in a country like 
France, long accustomed to elective proceedings, never can be 
safely tried by the Grerman States ; and it is most unwise in them 
to have begun their electoral course by adopting it as their rule. 
They ought to recollect that it is quite new even in France. The 
most popular of all the assemblies, the one chosen by the most ex- 
tended franchise, was the Convention of 1792 ; and the qualifica- 
tion for electing a member of the primary body, was the payment 
of about three shillings in direct taxes, indicating an income of 

> See art. on « the Press and the Bar,*" S L. R., p. ,27. ft seq. 
J 3 
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forty shillings a jear, while the members of that primary body, 
who really elected the deputies to the Convention, were to be 
such as paid eleven or twelve pounds, indicating an income of a 
hundred and fifty. This was indeed anything rather than Uni- 
versal Suffrage ; it was an extremely restricted franchise. The 
experiment of Universal Sufi&age^ then, in an old established 
country like France, has only been tried since last April. The 
Crermans, in choosing their plan, had two examples before them ; 
the Parliament of England, existing for eight centuries, and gra- 
dually improved, till it has been found, and is confessed by all 
reasonable men, to perform satisfactorily the functions of a popular 
representation ; the Assembly of France, existing for not quite 
eight weeks, and of which no man can as yet venture to predict 
that it will be anything but a complete failure. These being the 
two patterns laid before the Grermans, they, or rather their specu- 
lative, visionary leaders for them, have without hesitation pre- 
ferred the French, backed by an experience of eight weeks, to the 
English resting its claim to approval upon the experience of eight 
hundred years.*' (Pp. 75 — ^77.) 

But the opinion as to the Suffrage is somewhat qualified 
in the Postscript — 

'^ The peremptory opinion on Universal Suffrage expressed in 
the foregoing Letter, applies not to England so muck as to coun- 
tries unaccustomed to Elective Legislature. For I hold it to be 
very clear that we pitch our Franchise too high when we exclude 
the best and by far the most independent of all the lower orders, 
the Artizans. Without wishing to shew the least disrespect to- 
wards the middle classes, I am very sure that they are not more 
deserving, certainly are much less independent, than the good 
workmen. Indeed, I never saw any want of that quality so essen- 
tial in a voter, independence^ among any class of our working 
people, whether engaged in town or country labour. I feel con- 
fident, too, that with us the most extended suffrage never could 
produce such returns as have been made in Germany." 

This book would be sufficient to make or establish the 
reputation of any other writer. As it is, it is merely one of 
the productions which the fertile genius of its author throws off 
without effort. It is dated from " Brougham,'* and it proves, 
if proof were necessary, that the author's return to his pater- 
nal acres endues their owner with all his pristine vigour, and 
that his few weeks of repose have been devoted to the lasting 
benefit of mankind. 
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[Permiasion has been obUdned to insert the Proceedings and a seleetion of 
the Reports of the Society for Promoting the Amendment of the Law, but the 
Society is not otherwise responuble fbr the contents of this Rariew.] 

GENBBiJi MBBTiNGy Maroh 8. 1848* — M. D. HiLL| Esq., Q, C, in 

the Chair. 

The Minutes of the last Meeting (the 23rd of February kst) were 
read and confirmed. 

The Second Fart of the Report of the Committee on the Law of 
Property on the following reference was considered : " To consider 
the propriety of amending the Law of Landlord and Tenant, with 
respect to fixtures and permanent improvements." 

It was agreed that the Report should be further considered at 
the next meeting. 

GsNERAL Mebtiko, Mabgh 22. 1848.— M. D. Hill, Esq., Q. C, 
in the Chair, 

The Minutes of the last Meeting (the 8th inst.) were read and 
confirmed. The following Members were balloted for and eleeted ; 
George Cottam, Esq., as representing the Firm of Cottam and 
Hallen, Oxford Street ; Francis Thomas Bircham, Esq., Solicitor, 
15. Bedford Row; Frederick Hill, Esq., Inspector of Prisons, 
Belle Vue House, Hampstead ; and Hugh Innes Cameron, Esq., 
10. New Palace Yard, Westminster. 

The reception of the Second Part of the Report of the Com- 
mittee on the Law of Propei*ty on the following reference being 
moved : " To consider the propriety of amending the law of Land- 
lord and Tenant^ with respect to fixtures and permanent improve- 
ments,'* 

The Resolutions on Tenant Right (printed 8 L. R. 121.), of 
which notice was given in the Committee, were agreed to. 

Gbneral Meeting, Apbil 19. 1848. — Mr. Commissioner 
FoNBLAKQUE iu the Chair. 

The Minutes of the last MeetingXthe 22nd March last) were read 
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and coniinned. James Heywood, Esq., M.P., was balloted for and 
elected. 

The following Resolutions on the reference as to the Law of 
Divorce, directed by the Committee on Ecclesiastical Law to be 
submitted to the Society,' were considered. 

1. The Court of Chancery to grant divorces a vincuio matrimonii, 
in cases of adultery. 

2. The proceeding to be by bill and answer, and upon evidence 
in the ordinary course of the Court. 

3. All bills of divorce to have affidavits annexed, negativing 
collusion ; and no decree of divorce to be pronounced upon con- 
fession alone. 

4. The Court of Chancery to have power to direct issues or 
actions to be tried at law. 

5. An appeal to lie as in an ordinary Chancery suit. 

It was agreed that the Resolutions should be further considered 
at the next Meeting. 

A communication respecting the treatment of lunatics was read, 
and it was agreed that the following reference should be made to 
the Committee on Equity: "To consider the state of the law 
respecting the confinement of persons alleged to be Lunatics.'* 

Adjourned till Monday, the 8th day of May next, at eight o'clock 
in the evening precisely. 

General Meeting, Mat 8. 1848.^ — The Eight Hon. Lord 
BnouGHAM in the chair. 

' The Minutes of the last Meeting (the 19th of April last) were 
read and confirmed. 

The Resolutions on the reference as to the Law of Divorce, 
were further considered. 

Adjourned till Monday, the 22nd inst., at eight o'clock in the 
evening precisely. 

General Meeting, May 22. 1848. — Mr. Serjeant D'Oylt in 
the Chair. 

The Minutes of the last Meeting (the 8th inst.) were read and 
confirmed. 

The following Members were balloted for and elected : — Robert 
Hunter, Esq., Advocate, 67, Northumberland Street, Edinburgh ; 
Alfred Wyatt, Esq., Barrister, Middle Temple. 

It was agreed that the Resolutions on Divorce should be re* 
ferrt^ back to the Committee to make such report thereon aa 
they might think fit* 
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The Report of Ihe Committee on Common Law on the following 
references was presented. 

1. To consider the propriety of amending the proceedings in 
Actions for Debts in the Superior Courts proposed bjr the bill 
brought into Parliament in 1844, bj Mr. Jervis. 

2. To consider whether any other of the amendments proposed 
bj the same bill, or anj others in connection with the objects of 
that billy might not be advantageously adopted. 

3. To consider the propriety of reviving the Action of Account 
fur the purpose of facilitating the investigation of accounts in 
Courts of Common Law, particularly in the cases of partners and 
agents. 

It was agreed that the Beport should be printed and further 
considered at the next Meeting. 

Adjourned till Monday the 5th of June^ at eight o'clock in the 
evening precisely. 

Gekebal Meeting, Juke 5. 1848. — The Right Hon. the 
Earl of Deyon in the Chair. 

The Minutes of the last Meeting (the 22nd of May last), were 
read and confirmed. 

The following Members were balloted for and elected: — Henry 
Drummond, £sq., M.P., Albury Park, Guildford, Surrey; Tom 
Taylor, Esq., Barrister, 10, Crown Office Row, Temple ; and M. 
Fortescue, Esq., Barrister, 2, Elm Court, Temple. 

The Report of the Committee on Common Law on the references 
above given, was considered. 

It was agreed that the Report should be further considered at 
the next meeting. 

Adjourned till Monday, the 26th inst., at eight o'clock in the 
evening precisely. 

Annual Meeting, June 21. 1848. — Mr. Commissioner 
FoNBLANQUE in the Chair. 

The Report of the Council, as to the state and progress of the 
Society, was adopted, and ordered to be printed and circulated 
among the members. 

The accounts of the Committee of Management were presented 
and approved of. 

The following officers were balloted for and elected for the en- 
suing year : — 

President — Lord Brougham. 

Vice-Presidents — The Lord Chancellorj the Duke of Richmond, 
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K. G. ; the Duke of Cleveland, K G. ; the Earl of Devon ; the Earl 
of Radnor; the Lord Nugent, M.P.; Lord Campbell; Rt. Hon. 
Stephen Lushington, D.C.L. 

Committee of Management — Wm. Ewart, Esq., M.P, ; Mr. 
Commissioner Fonblanque; Mr. Commissioner Fane ; E. Vansittart 
Neale, Esq. ; J. Pitt Taylor, Esq. 

Treasurer — James Stewart, Esq. 

Hon. Secretaries — Wm. Vizard, Esq.; Arthur Sjmonds, Esq., 
Librarian. 

General Meeting, June 26. 1848. — Mr. Commissioner 
Fonblanque in the Chair. 

The Minutes of the last Meeting (the 5th inst.) were read and 
confirmed. 

The following Members were balloted for and elected : — Col. 
Clifford, M.P., 11, Chester Street, Grosvenor Place; George Clive, 
Esq., County Court Judge, Southwark, Oxford and Cambridge 
Club ; Charles Neate, Esq., Barrister, Oriel College, Oxford ; and 
Edmund Boyle Church, Esq., Solicitor, 23, Southampton Build- 
ings, Chancery Lane. 

The Report of the Committee on Common Law on the references 
above given, was further considered : 

"Was received. And it was agreed ^lat this Society, while it 
receives the present Report, is of opinion that the consideration 
of the proposed amendments in actions for debt should be accom- 
panied by a more extensive enquiry into the mode of proceeding 
in such actions, and the effect of a judgment for debt. 

Adjourned till Monday, the 10th inst., at eight o'clock in the 
evening precisely. 

General Meeting, July 10. 1848. — Mr. Commissioner 
Fonblanque in the Chair. 

The Minutes of the last Meeting (the 26th of June last), were 
read and confirmed. 

R. Shelton Mackenzie, Esq., D.C.L., 73, Albert Street, Morn- 
ington Road, was balloted for and elected. 

The Report of the Committee on Ecclesiastical Law on the fol- 
lowing reference was presented : — "To consider and report upon 
the Law of Divorce.** 

It was agreed that the Report should be printed and further 
considered at the next meeting. 

The Report of the Committee on Common Law on the follow- 
ing reference was presented :-— ** Whether parties to the record, 
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both at Law and Equity, ahonld not be competent witnesses in 
their own favoar, and liable to compolsorj examination at the 
instance of their opponents." 

It was agreed that the Report should be printed and further 
considered at the next meeting. 

The following reference was made to the Committee oh Com« 
mon Law : — " Whether it be expedient to alter the law requiring 
unanimity injuries." 

Adjoomed till Monday, the 24th inst> at eight o'clock in the 
evening precisely. 

GxvfERAL MESTING9 JuLT 24. 1848. — James Stewibt, Esq^ 
in the Chair. 

The Minutes of the last Meeting (the 10th inst.) were read and 
confirmed. 

The Beport of the Committee on Ecclesiastical Law on the fal- 
lowing reference : ** To consider and report upon the Law of 
Divorce : ** was received. 

The Beport of the Committee on Common Law on the follow- 
ing reference : ^' Whether Parties to the Beconi, both at Law and 
Equity, should not be competent Witnesses in their own favour, 
and liable to compulsory Examination at the Instance of their 
Opponents : " was received. 

Adjourned till Monday, the 6th day of November next, at eight 
o'clock in the evening precisely. 
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Whim about four jwn ago we first Ttntured to loUeit the attentkm of our 
readers on the subject of the general amendment of the law, and its administra- 
tion, how faint a tone we felt ourselves obliged to take, how unsettled and 
indefinite were our own views on many points,— how cautiously we felt il our 
duty to proceed, lest we should shock their prejudices, and, perhaps, iiyure the 
cause we wished to serve. And now, after this short space of time has elapsed, 
how very different a feeling exists in our minds, not only as to particular portiona 
of the subject which have been developed in a remarkable manner, but on the 
whole. Let the « candid reader '* review in his own mind (not to mention 
many minor matters) the present state of many of the great questions connected 
with law reform, and he will see how different is the position they have taken 
within a very recent period of time. 

1. CoMVETAMciNo RcFORM. — Evils generally admitted by both houses of 
parliament Registration and Conveyancing Commission appointed February 
ia37. Report now expected, and supposed to be nearly ready. 

2. CHAiiCERT Reform Evils generally admitted by both Houses of Par- 
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liament Fint step taken, 1 1 & 12 VicU e. AS. (England) ; 11 & 12 Viet c. 48. 
(Ireland). 

S. Common Law RxroaM.—£YiIsunWersally admitted. Local Courts 8uc« 
eessfully established, 1847. 9 & 10 Vict c. 95. 

4. DxoisT or TBS Law.— Evils of present system of declaring law generally 
admitted. Principle agreed to Committee of House of Lords, 1848. 

5. LzGAL Educatioh RaroEM. — Evils unirersally admitted. Lectures esta- 
blished by all the Inns of Court, 1847 and 1848. 

Now we have here alluded to enough to show that the whole face of the law 
is not only about to be changed, but is changing so rapidly that it is difficult 
to keep pace with the alteration. Having got our reader to a point in which 
he will not much differ from us, we are disposed to ask him, how is it that this 
is so ? And here, after the approved practice of some of our contemporaries, 
we might say, ** See the results of the establishment of the'Law Review. Have 
not we advocated all these changes, and lo ! they have all come to pass ! " But 
as we do not think our readers would altogether agpree with this view, our native 
modesty requires that we should disclaim these mighty effects of our labour. 
As the faithful servants of all who will assist, and the chroniclers of all that relates 
to, law reform, and more especially these particular portions of it, we may have 
been of some service; as enjoying the confidence of many of the High Priests who 
minister at the altar of legal improvement, we may have been sometimes called 
in to consult as to certain measures ; as standing from y^ars and labour some- 
what higher up the hill, we may have caught at an earlier moment than others 
the first dawn of certain truths ; to this extent we claim, and have received our 
reward — the spread of sound knowledge on this subject, —but further than this 
we [make no pretensions. To say more would be to confound efiTects with 
causes. The cause lies fiir deeper. The great advance of law reform arises from 
the univeral desire of improvement and progress which is manifesting itself all 
over the civilised world at this moment, often mistaken in its efforts, but still 
striving onwards. In our own country we have happily not to construct con- 
stitutions or settle the first principles of government, but we are desirous of 
improving our social institutions ; and thus it is that our laws and their admin- 
istration are now beginning to receive that attention which their vast importance 
demands. And how wisely ; for grant that organic reforms of the most sweeping 
nature were obtained (and we are by no means adverse to their fair considera- 
tion), what could they afford us but] cheap and esteemed justice? Thus it is 
that all parties have wisely jtgreed to promote the amendment of the law, and to 
assist all due and considerate inquiries with the view of obtaining it - If we 
required any further proof of this^ we should find it in two classes of fiicts. 
Firttt in the great attention now paid to the subject by the duly and weekly 
press. It is now one of the greatest recommendations to a newspaper to be well 
informed on questions of legal reform, which simply proves that the public 
properly appreciate and seek information of this nature ; and this is sufficient to 
insure its being adequately attended to : and ntxty in the interest felt in the 
matter at the present moment in our vast colonial empire. These dependencies 
sympathise with the mother country in her prosperity and adversity, in her 
wants and wishes, and in them opinions find more easy and expressive vent than 
at home. In India, in Australia, in Canada, in Jamaica, *<tbey call us to 
deliver.** In these great settlements the governors now find in recommendations 
of legal reform the safest and most popular topics for public speeches and docu- 
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raents. We have ftlrctdy, in this number, made some allusions to what Is nov 
taking place in New South Wales. (See Art. VI.) But pretty much the same 
story is told whatever colonial newspaper is uken up. Tlius we find Sir Charles 
Grey, at the opening of the present session in Jamaica, recommending <* an 
arrangement of the written laws of the isUnd, and the improvement of the 
practice of the Courts, and of the whole process by which the laws are carried 
into execution ; *' while in Canada biUs are announced by the Government for 
removing feudal restrictions and simplifying the administration of the Law 
Courts. 

Under these circumstances, although we have neither the right nor the dispo- 
sition to complain of Her Mi^esty's present advisers as to any lukewarmncss 
in this matter, yet we would willingly see some department in the state especially 
charged with the various relations as to Justice, If the expense of such a de- 
partment is to be considered, let us remark, that the expenses of commUsions of 
inquiry since 1830, as appears by a recent return to the House of Commons, 
have amounted to 648,S7St, a large proportion of which are inquiries into the 
state of our law ; and that if there were such a department, all similar inquiries 
(which are likely rather to increase than diminish) would be conducted by it, 
and a great saving of time and expense, we are persuaded, would be effected. 

We are much pleased to find that the views as to Law Lectures in our last 
Number (Vol. VII. p. 379.) met with the approbation of one of the learned 
lecturers, as appears by the following letter, which we gladly print, as in our 
opinion highly honourable to him. It was addressed to one of the suppose^ 
conductors of this Review, and has been communicated to us by him : •— 

*• Lincoln's Inn, Aug. 8. 184S. 
•* My dear Iffir, 

■« I write to let you know, that I so fully coincide in the views expressed 
in the Article concerning the meaning and design of Law Lectures, that, having 
just concluded my year's course^ I have given out, that when we recommence 
in November, the arrangements for admisabn to the Lectures at Gray's Inn will 
be these:— The admission will be by ticket (as befiire), and this ticket nuiy 
be obtained, either from the liccturer's clerk, at his chambers, or from the 
steward's oflSces, Gray's Inn, by any barrister, and by any student member of 
an Inn of Court, wiihoui fe$ ; the ticket to last during the u^ole yta^s eouru. 
The small fee imposed upon admission to the lectures, has always been a 
secondary matter, in my estimation, and sonje time since I formed the design 
which now I have promulgated to the effect above stated. 

** If in your November Number you can find a corner for the information 
above given, perhaps it will be satisfactory, as showing (to say the least) that 
your Article was not wrong in anticipating that the Lecturers would not be 
hostile to more liberal and comprehensive plans for the eflSciency of their exer- 
tions. 

*' Believe me, my dear Sir, 

•* Very truly yours, 

- William D. L«wis." 

Tills Letter is written in the true spirit, and we are sure that great good will 
fallow the course which Mr. Lewis proposes to take. While we are on tliis 
subject we hope we may be equally successful in another suggestion. It is, that 
the libraries of the Inns of Court should be opened at nine instead of ten o'clock,^. 
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•nd abo in the ercBuig. A grest boon vonid be thos eonftrred both on the lav 
student and on the practisbg barrister. 

As in the days of diiYalry^the gentle knights of those times wandered forth in 
search of adrenturc^ and thus employed their vacations, so do our doughty cham- 
pions of law amendment emulate their good deeds, and no sooner is the Court 
of Chancery closed and Parliament prorogued than forth do they sally : — ^ 

*• Full many oonntreyes they do oremmne^ 
From the npriaing to the setting sonne. 
And many bard adventures do atcbieve. 
Of aH the which they honour ever wonne; 
Seeking the wecke oppressed to relieve. 
And to recover ri^ for such as wrong did grieve.** 

In this spirit Mr. M. D. Hill proceeded last autumn to Mettray ; and as we 
learn from the Midland Counties Herald of the 26th of this month, in bis 
charge to the Grand Jury at the Borough Sessions, he gave the following 
account of his mission : — 

" During the last month he had visited the reformatory institution of Met- 
tray, near Tours, where there were 500 young offenders. It bad been in action 
for nearly eight years, beginning with a small number, and gradually increasing. 
It had already sent out 400 youths, of whom the number reformed bore a very 
large proportion to the number unreformed. Like Stretton-upon-Dunsmore, 
it was an improving institution, and from the best judgment he could form, the 
present rate of reformation amounted to eighty-five per cent. This institution 
had its origin in 1839, and was due to the exertions of two French gentlemen, 
eminent by rank and social position, but far more eminent by their great 
talents, unwearied zeal, their large benevolence, and disinterested conduct in the 
circumstances to which he was about to call their attention. One of these gen- 
tlemen, (M. Demetz) he was proud to say, was a member of that profession to 
which he (the Eecorder) belonged, and twenty years of honourable exertion 
placed him on the Bench. He was joined by M. le Marquis de Bretegnolles 
de Courteilles, who had served in the army with great distinction, and who 
being the possessor of land near Tours, made a grant of it for the purposes of 
the institution. They formed a plan, and laid it before their countrymen. The 
consequence was that they obtained large subscriptions, one gentleman sub- 
scribing sums at times amounting in the whole to 12,000/.; and they obtained 
aid from the general revenue, and also from that of the local departments. 
Having thus obtained the means, they felt it necessary to train assistants. They 
were too wise to begin work before they had their tools ready. They, there- 
fore, founded a school for the training of intelligent, well-disposed youths, and 
so judiciously had the selection been made that a finer body of young men he 
(^tbe Recorder) had never seen, nor had he ever passed more interesting hours 
than he passed with these young men in becoming acquainted with the details 
of the institution. The next step was to provide buildings. One principle of the 
establishment was that the youths, or, in other words, their wards, should be 
separated into families, as they were called. They erected several houses — 
simple structures without any ornament whatever — in which a strict economy 
was observed. The ground floor was used as workshops ; the upper rooms by 
the family, which consisted of forty wards, at the head of which was a steady, 
intelligent man, carefully chosen, who was called the father of the family, and 
WM generally acquainted with some trade. Each family was divided into twa 
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seetionsy and each ebose one of thenuetvet to prctide, vbo vas called an elder 
brother, and^who was thereby entitled to certain privileges and advantafeiy 
which made the office one of emulation to reach. He (the Recorder) was in- 
formed by the superintendent, that he was often surprised at the good judgment 
the boys displayed in their selection. Having, then, made everything ready for 
the reception of the pupils^ they reeohed to begin carefully — not by taking 
a great mass at once, but by selecting from the various prisons of the country 
(which they had the permission of Oovemment to do) hopeftti and towardly 
children, in order that the experiment might be made under the most &vourable 
circumstances. They went to various prisons^ and some affecting incidents 
took place. The feeling excited in the minds of the youths by the substitution 
of kindness for severity, produced very hopeful effects. They were taken to 
Mettray» and there subjected to a discipline which, while it had the warmest 
benevolence for its origin, was tempered by the severest judgment. The ol^ 
jeet had been to make good men, not to give immediate pleasure to children. 
It was no part of the system to elevate these children, because they had conw 
mitted crime, to a higher rank than that to which they were bom. The 
greatest skill had been shown in making the children the agents of their own 
reformation. In accordance with these principles, their food, though ample, 
was of the plainest description, of a character precisely umilar to that of the 
peasantry of the department of the Loire in which Mettray was placed. Care 
was also taken of (their health, some of the youths being sometimes brought 
there to die. In France, as probably they were all aware, there were what 
were called Sisters of Charity, excellent persons who devoted themselves t^ 
assisting and comforUng the distressed. The founders of this institution availed 
themselves of the services of nine of those persons, who had made the sick room 
their utting room ; and he found it an airy, cheerful apartment, overlooking the 
garden, every thing being in (he greatest order; fh'e convalescent walking about 
or making lint for the other patients in the Infirmary ; others employed in 
various ways; and two, who were evidentfy suffering pain, were yet quiet and 
tranquil. The kitdien, too, was under the care of some of these excellent 
women. * * * By far the greater number of these young persons were 
employed in agriculture ; and, in fact, tbe whole of the hard labour of the insti- 
tution was pe r fo rmed by boys who must be under tbe age of sixteen when 
admitted, and many of them oot more than seven or eight. Others were 
engaged in trades, such as making wooden shoes, or leather shoes for 
Sundays, in making appard, in constructing agricultural implements, and 
he observed cabinet and carpentry work going forward. It might be sup- 
posed that where there was so much labour there would be little time 
for education. That was certainly true, as the time allotted to instruction, 
much of which was devoted to religious matters, was about ten hours in 
the week ; but the most, in the proper sense of the term education, was 
made of it. The religious instruction was in the hands of a Roman Catholic 
clergyman. Protestants, he believed, there were none. At what cost was this 
done? At Mettray, the cost of maintenance and superintendence (which was 
necessarily expensive, consequent on the number of officers, there being 500 
youths, 120 officers), taking an average of the whole 500, gave the amount 
at 20A per boy per annum ; but this was materially lessened by their labour, 
so that the actual cost was not more than 12i per youth per annum. 
Were they aware, he would ask, that at that moment the borough of 
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Birmingham was paying 20/. per head per annum for erery one of its prison- 
ers at Warwick; and that notwithstanding the benevolence and skill, both 
of which were great, in the conduct of that prison, the chances of a further 
advance into crime far outweighed the chances of Reformation ? But if it should 
be said tlutt even 1 2/. was a large sum to pay for offenders who had been in 
hostility to the law, they would recollect that the fiiir comparison lay between 
those who were reformed and those who were not. A petition was presented 
to parliament by the magistrates of Liverpool, in 1846; and among other 
important facts it stated that fourteen cases of young offenders, fiiirly chosen, 
were taken, and that it was found that these fourteen persons had been many 
of them committed to prison a considerable number of times — none less than 
eight, one twenty-three times. Now, with regard to the cost, it would be 
found that the reformatory principle was cheaper, besides making good 
members of society ; but that the other system was dearer, without improving 
the man. The cost of each of these fourteen youths, arising from trials, &c., was 
6*3/. Ss, Not one of them was reformed. From a communication with which 
he had been favoured from M. Demetz, he had found that since the revolution 
there had been a change in the institution at Mettray. The Revolutionary 
Government had not, certainly, withdrawn their aid from the institution, but its 
funds were aided before the revolution, not only by the manufiicture of articles 
for their own consumption, but for sale elsewhere; and but for the revolution, 
he was informed that there would have been a net income from that source alone 
of lOOOZi But the government had been of opinion that such sales were an 
undue interference with the honest labourer." 

October 28. 1848. 



We have rsceived the following letter i -« 

« Walsall, Oct. S. 1848. 
" Sir, 

<< I always look out for the Law Beview, which I read with pleasure and 
instruction. But I am desirous of stating to you that if it were possible to 
insert more articles of tLpracHcal nature, I think it would be more useful. 
«« I am, Sir, 

*' Yours respectfully, 

** JoHir BovLi.* 

We have taken the liberty of printing Mr. Boyle's letter, because, in'the soli- 
tude of the long vacation, we had come to the same conclusion, that our work 
might be rendered less unworthy the acceptance of the profession if it were ren- 
dered a little more useful, and a little less speculative. We have therefore, in 
the present number, endeavoured to make some improvements in this respect ; 
and we think we shall be able to make some others. We are not going to point 
out what we have done, or to say what we intend to do. Our readers must 
find out the one, and must trust us for the rest. We do wish to say. howetrir, 
that we have not abandoned the " Adjudged Points" although they have been 
excluded in this number by other articles. 



THE 

LAW REVIEW. 



ART. L — THE SUPREME COURTS IN INDIA. 

Papers laid before Parliament by the Indian Law Commission^ 

1848. 

Among the many anomalies connected with our empire in 
the East, the existence, possibly, of the Supreme Courts is 
not the least remarkable. Erected, in the first instance^ for 
the two-fold purpose of asserting the supremacy of the 
Crown, and of correcting the malpractices and peculations of 
the Company's servants in a distant and newly-acquired 
country, they present the singular aspect of Courts of Law 
planted down in the midst of a despotic government, but 
wholly independent of it. 

The East India Company, succeeding to the government 
of the Great Mogul, necessarily inherited the despotic powers 
which have always belonged to powers in the East, and which 
apparently are inseparable from dominion in that simny realm. 
Yet the servants of that Company who exercise this dominion, 
are themselves subject to the jealous enactments of the Com- 
mon Law of England, and, according to a decision of Baron 
Parke in the Privy Council^ are liable to an action for 
trespass and false imprisonment for any one of those petty 
oversights in practice, which magistrates even in England,, 
with an experienced clerk within hail, cannot fail occasionally 
to commit, and which sharp attornies are so fond of detecting. 

Our readers are aware that the Supreme Courts exercise 
jurisdiction, and administer the law of England (with certain 
partial exceptions) to the inhabitants of the presidency towns 

1 Calder v. Halket, Moore^s P. C. C. 
V0L.IX. — Feb. 1849. Q 
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of British India ; that is to say, to a population of possibly 
two millions of the most wealthy, the most enlightened, and 
most influential of our fellow subjects in the East.^ But 
another, and perhaps more important function of the Supreme 
Courts, is to take cognisance of every infraction of the law by 
servants of the Company, and Europleans generally, com- 
mitted to the eastward of the Cape of Good Hope. The 
law administered by these tribunals comprises the whole 
Corpus Juris Anglicaniy as they possess the several jurisdictions 
of Common Law and of Equity, of the Ecclesiastical and 
Admiralty Courts, and indeed, we believe, of every Court 
known to the Law of England. The judges, moreover, have 
not only to travel over a wider field of law than their brethren 
in England, but their faculties as practical men of the world 
are taxed to a far greater extent, being called upon to decide 
all civil questions without the assistance of a jury, or assessors, 
or Trinity House Masters, or any other breakwater by which 
responsibility may be averted, or a refuge for a vacillating 
mind obtained. 

It may be added to this brief sketch, that the above ex- 
tensive jurisdiction is exercised almost entirely without other 
check than such as the consciences of the learned functionaries 
jit the head of the Courts afford; for the expenses of an 
appeal to the Privy Council are so great, as to have induced 
the necessity of a rule that no appeal shall lie to that 
tribunal when the subject matter in demand is under 1000/. 
in value. 

It was impossible that a jurisdiction 86 comprehensive, and 
swaying such irresponsble power, could be exercised without 
exposing a considerable broadside to criticism. It is neces- 
sarily irksome to the satrap of a province, who holds larger 
administrative authority over millions of inhabitants than 
IS possessed by any other functionary in the British Empire, 
to find himself amenable to the behests on a little piece of 

* The population of Calcutta who come daily within what is called the 
Ditch, or the old line of defence which was excavated to keep off the Mahrattaa^ 
may he estimated at 1,000,000 souls. The population of Madras is set down 
at 600,000, of Bombay at 400,000 ; but no cecurate census has ever been ob-' 
tained of any of these f aixitah^ 
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parchment called a Queen's vrrlt. To all who are acquainted 
with the workings of our rule in the East, it is familiar that, 
although the Government is nominally despotic, it is in fact 
exceedingly impotent in carrying out its views, and is de- 
pendent, to an extent unknown in English administration, 
on the good will and pleasure of its subordinates in office. 
Tliis impotence works for good as well as for evil. Dis- 
obedience to orders from Government — disobedience pro*- 
tracted, wilful, and avowed — has won for us the greater 
portion of our empire in India ; and in very many cases, 
local information, and the circumstances which arise at the 
moment, make the best devised scheme, which has been pre* 
arranged at a distance, impracticable. The Court of Direc- 
tors, on whom the principal portion of the details of administra- 
tive government devolves, are perfectly aware of this vice 
inherent in their councils, and therefore are always willing 
to listen to well-founded objections to their orders. But the 
willingness to listen to well-founded objections imposes the 
obligation of listening to objections generally ; of weighing 
them carefully; of decision — a process which, when the 
parties in communication are many thousand miles asunder, 
necessarily occupies many months, and frequently years, 
before a conclusion can be arrived at. The obvious result is, 
that Government servants are enabled to treat the orders of 
the Home authorities with a nonchalance and indifference 
which the executive officers of a European government 
would not dare to display. With respect t6 the orders of 
the local governments, of whom the same deficiency of local 
information cannot in general be predicated, a different class 
of agencies comes into play, by which a stout-hearted ad- 
ministrator, either stroog in his own ability, or attached to 
his own views, and fond of power, is enabled to secure him- 
self from being diverted from his self-chosen path. The 
GcTvernment of India is such a complicated machine — a 
portion of the power residing with the local governments, a 
portion with the Government of India, a portion with the 
Court of Directors, and a portion with the Board of Con- 
trol, with a power of interposing at any time, and in any 
direction, on the part of the Imperial Legislature — that it is 
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impossible to say, at any one moment^ where the actual power 
for the particular emergency resides, or by whom it will be 
exercised. 

But the inhabitants of the East, from time immemorial, 
have been always most ingenious in applying themselves to 
detect the different springs by which Government action is 
determined ; and having made the discovery, they leave no 
stone unturned to put the forces in counter-action to one 
another, so as to guide the movement in their own favour. 

Suppose now some unpalatable order emanates from the 
local government to any particular department of the service : 
for some months the command may be disregarded altoge- 
ther, the pressure of business in most offices being such as to 
make an excuse on this ground irrefragable. But if the 
order is reiterated over and over again, the wits and ingenuity 
of the subordinates in the department are put in requisition ; 
and Brahmin subtlety and talent are much overlauded if they 
do not suffice on most occasions to bring forward a weighty 
and plausible list of objections to the measure in question. 
The head of the office, himself probably an able and expe- 
rienced man, now reduces the cramming he has received into 
writing, and an interminable minute is paragraphed, which 
is forwarded to head-quarters. Here commences the process 
in what may be called the secretary's mill ; for the paper in 
question undergoes a searching investigation in each depart- 
ment and subdepartment of the secretariate, till at last it 
emerges with a minute upon its back by the secretary him- 
self, in a form ready for being laid before the Governor and 
Members of Council. Each of these functionaries makes his 
remarks in writing upon the matter before him, and as a con- 
siderable degree of ability is ordinarily called forth and avail- 
able on these occasions, and as all public questions have two 
sides to them, the chances are, that the provincial collector 
and his Brahmin clerks have succeeded in bringing forward 
sufficient plausibilities to stagger the government, or to gaiii 
over one or more of the members of council, and the question 
remains there, shelved. But even if the government is firm 
in their previous resolutions, it is a matter almost of course 
to obtain a reference to the Supreme Government and the 
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Court of Directors, and thus years elapse before the question 
is ripe for decision. In the mean time the recalcitrant pro- 
consul pursues his course, unchecked, laughing in his sleeve, 
or rather laughing openly, at the feebleness of the powers 
above him ; and if, eventually^ orders should issue from the 
home authorities hostile to his own views, the probability is 
that the subject is then forgotten, or that his own post has 
been changed, or that he himself may be a member of the 
local government by whom the alteration is to be effected. 
Nor does it even follow as a matter of course that, if the 
views of the local government are palpably right, they will 
be enforced by the home authorities. We think we have 
observed something like a pettyness occasionally displayed on 
the part of the Court of Directors in their tendency to snub 
the Indian governments. The style of address adopted by 
the Colonial Office to governors of crown colonies bears a 
most remarkable distinction in its courtliness and deferential 
language to that in use in Leadenhall Street. The Court 
has never got over the peremptory tone of command which a 
mercantile firm adopts to its factors and agents ; and if the 
Company might possibly with justice complain of the open 
disregard which Lord EUenborough evinced for their orders, 
the latter could not help contrasting unfavourably the abso- 
lute and ** High Mightiness " tone of address of a body of 
men, whose names were scarcely known to him, and whose 
weight in public estimation was null, with the high-bred 
diplomatic despatches of the statesmen at the head of public 
offices in England. This propensity to remind the local 
governments that they are the subordinates to the Court of 
Directors is, however, but another manifestntion of that 
which every page of histoi^ assures us of — the love of power 
in man. But a triumph for local officers in disputes with 
the local governments is often obtained from sources even 
still more questionable. An influential member of the Court 
of Directors may be a brother, or an old fellow-civilian, or an 
intimate friend, of the appellant subordinate; and in such 
cases an opportunity is obtained for communicating views 
and impressions by private correspondence, which no one 

Q 3 
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wbo 18 acquainted widi India will dispute most often suooeeds 
in swaying the dedsion of the Court. 

The above digression eetves to indicate the truth of the 
remark we made above as to the feebleness of the Indian 
government, and of the powers de facto to cany out their 
own will which oflScials in the East possess. 

It is obvious that the mandates of the Common Liaw, so 
peremptory in their demands, so httle respectful of persons, 
can be but distasteful to the potentates whom we have shown 
to be so independent of their immediate masters. It may be 
said, indeed, of all of European race in India, that the circum- 
stances in which they are placed tend very much to engender 
the spirit and sentiments of an arislocratic du place ; and we 
feel little doubt that it is the esoteric doctrine of many a 
young officer, that an institution which forbids him from 
" walloping a nigger," acts very unwarrantably, and that it 
is sheer pedantry to treat Hindus like Englishmen, as equal 
before the law. 

But dislike to the Supreme Court has not been confined 
io these quarters. The establishment has always operated 
as a check upon the East India Company and the local 
governments. The Honourable Court, who are fond, from 
habit and old mercantile traditions, of overhauling every de- 
tail, have nothing whatever to do with her Majesty's judges^ 
except to perform the unpleasant operation of paying them; 
large sums for outfit, salary, and pension ; and although at 
the present time it is not probable that any leading member 
of the Court of Directors would advocate openly the abolition 
of the Supreme Court, yet it is easy to discover, from the 
tone of their advocates, that they would gladly see its place 
supplied by a court of their own. 

James Mill also, in his instructive and, on the whole, phi- 
losophic work on India, has contributed not a little to put 
the position of the Supreme Court in a false light. Inherit- 
ing from his master, Bentham, a dislike to English lawyers, 
the passion, which, in the philosopher of Queen's Square, is 
for the most part comical or harmlessly exaggerated, assumes, 
in the temperament pf Mr. Mill, a more exacerbated and bit-. 
ter form. And thus an inquirer into the dissensions between 
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the Supreme Court and the Goremment at Calcutta in the 
days of Hastings and Impey^ who shall onlj draw his infor- 
mation from the pages of Mill, will obtMn but imperfect no- 
tions of the merits of the controversj. 

Lastly, the press of India, so far as we are enabled to judge 
from the specimens which have come before us,* is, for the 
most part, unfavourable to the Supreme Court. In all oolo- 
nies an attack upon the Ju^es is one of the surest routes to 
popularity. For, in money-getting, bustling communities, 
where no politics exist to engross, or arts to refine, the mind, 
decisions upon meum and tuum — upon all the little contro- 
versies of individuals — become points of absorbing interest 
to the society. Upon such questions every one feels himself 
competent to decide ; for *^ sound judgment," '^ common 
sense," the " principles of reasoD,** are tribunals to which 
every one can appeal with success, and on which no common 
man, certainly no editor of a colonial print, ever doubts his 
power to lay down the law with infallibility. " Tout le 
monde se plaint de sa m^moire, personne de son jugement," 
says aptly a French maxim. 

It savours, besides, of independence, to beard the func- 
tionary who has the lives, properties, and characters of the 
community in his hands. It is a service, also, of apparent 
courage, but without danger ; for the English law has wisely 
and liberally decided that the judgments of its magistrates 
are open to the freest discussiou, and to what the Lord Chief 
Baron lately termed '^licentious comments." But these sti** 
mulants to judicial abuse which exist in most colonies are 
aggravated in India by the peculiar class of newspaper readers. 
As a newspaper in the present day is ordinarily a matter of 
trade, it may be safely predicated that the opinions it pro- 
pounds are such as propitiate the majority of its readers. 
But in India readers of newspapers belong almost exclusively 
to the service, or are, in some way or other, dependent on 
government ; and we have already shown that the minister- 
ing of the Supreme Court can never be made what the 
Italians expressively call sinpaiico to the local government 
and their fellow-servants^ Another remark should also be 
made to serve for those who would provide themselves with 
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a key to understand the Indian press* The local govern^ 
ments having in their disposition nearly all the patronage to 
local appointments, have usually been enabled to secure one 
or more of the ablest newspapers at each presidency in their 
interest ; and it is curious enough to observe that while these 
journals atfect sturdy independence in their censures of the 
Queen's Courts, of the Board of Control, and even of the 
Court of Directors, none of whom have any patronage to be- 
stow for which journalists are available, the local governments 
for the time are always the objects of unmeasured praise. 
- Thus the only two considerable bodies in India — British 
merchants and the natives at large — whose interests at all 
times demand the existence of an independent law tribunal 
are, the one too few in number, the other too impotent, to 
obtain a steady advocacy, through the press, of their rights 
and privileges. 

Notwithstanding all these sources from which hostile criti- 
cism have been poured forth against the Supreme Court, and 
that no one has been found to draw a sword in its favour^ 
the institution may be pronounced to have proved eminently 
successful ; and although the sentiments we have alluded to 
may prevail amongst the youthful and unthinking in the 
service, or amongst the out-and-out partisans of the Company^ 
we question whether there is a single statesman deserving of 
the name who does not recognise its utility. 

It is now seventy-five years ago since the Supreme Court 
was first established in Calcutta, and English law applied to 
a large population of natives. During all that period, with, 
the single exception of Sir Elijah Impey (into the merits of 
which discussion we do not now intend to enter), there is not 
one case of moral imputation which has been brought against 
a judge. We do not mean merely no charges of corruption 
or impropriety, but, so far as we can recollect, the Bench of 
India, during that period, has displayed the same good sense, 
self-government, and dignified deportment in the exercise of 
their functions, with as few occasional exceptions, as the much 
esteemed Bench of England during the same period. The 
colonial annals, we fear, will nolfpresent an equally favourable 
picture of judicial discretion. 
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The opinions which we are expressing are evidently those 
which have operated upon Government ; for we find the insti- 
tution of the Supreme Court gradually extending itself to 
other parts of India, namely, to Madras in 1800, to Bombay 
in 1824. 

Now, the causes which first of all called for the erection of 
a royal court in India are no longer in existence^ or at least 
certainly not to the same extent as in 1773. The charter 
acts of 1813 and 1833 have removed any shadow of doubt as 
to the sovereignty of the Crown over the realms won by the 
servants of a trading company ; and the extortions and tyranny 
which were practised by European officials with impunity at 
the conmiencement of our rule, when the most inadequate 
salaries were given, when no free press or overland communi- 
cation exkted, and when public virtue undoubtedly was not 
measured by so high a standard as at the present day, — these 
evils would not be likely again to raise their heads, even if 
the Supreme Court were abolished. It is obvious, therefore, 
that other motives have operated to cause the extension of 
the Supreme Court, and to produce the general impression 
which wc affirm to exist amongst the ablest men connected 
with India, that the Supreme Court is a necessary portion of 
the Government, so long as the charter is continued to the 
Company, and that the interference of the government of the 
Crown is only indirect. 

To us as lawyers there is no difficulty in explaining the 
phenomenon. The English, above every other nation in 
Europe, are noted for their respect to the law, for their de- 
testation of acts of arbitrary will. The publicity which has 
attended our courts of justice from time immemorial, and the 
share which the people have always taken in the administra- 
tion of justice, are distinguishing features in our history, and 
have co-operated mainly to the formation of our national 
character. One of the results is a general diffusion of the 
elementary principles of law throughout the community^ and 
a capacity to appreciate the ordinary qualifications which are 
required on the Bench.- 

But the system of the East India Company is wholly in- 
efficient to produce well-qualified judges, and the deficiency 
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becomes more apparent the more that British enterprise and 
capital are attracted into India, and the more that our fellow- 
Hindoo subjects imbibe the principles by which a constitu* 
tional government is directed. 

No one is less disposed than ourselves to disparage the 
qualifications .of the East India Company's servants. As 
administrators, diplomatists, and soldiers, they may vie with 
any service in the 'world. The Mtuations of responsibility 
into which they are thrown at an early period of life, the 
practical education by which they are called upon to act on 
occasions of emergency and at the spur of the moment, and 
the close intercourse into which they are thrown with large 
and varied groups of mankind, constitute admirable training 
to form the ready, the practical man, but are eminently unfit 
to engender the deliberative and cautious frame of mind, and 
deferential respect for the opinions of others under similar 
circumstances, which befit a judge< A civilian in India is 
in truth more of a soldier than a patient student. He should 
ever be booted and spurred ready for a gallop of thirty miles 
before breakfast to quell a dissension, or to shoot a tiger, or 
to summon the refractory killidar of a fort. Leaving England 
at the early age of eighteen, with no more knowledge of law 
than a boy's perusal of Blackstone, and the unwilling audienoe 
of a course of lectures at Haylebury can bestow, his time is 
too Ihuch occupied, when he arrives in India, with the study 
of man and the institutions around him, to allow him to pay 
any attention to the recorded wisdom of ages on the various 
knotty questions of jurisprudence. 

This incapacity of Indian civilians for judicial employment 
is so apparent amongst themselves, that the line has always 
been a despised one with the service. A considerable latitude 
of choice among the different departments being allowed, it 
is rare that any government who is desirous to elevate the 
judicial branch can succeed in inducing young men of promise 
to enter it. Indeed, it is a common saying in India^ when a 
man is found unfit for the more stirring branches of the 
service, " that he'll do to make a judge of." 
> The evil we are speaking of, moreover, is increasing day 
by day. In the first place, the Indian empire is gradually 



TTie Supreme Courts in India^ 289 

becoming subjected to the dominion of law ; and whether in 
the shape of a well adjusted code, as the legislature seems to 
have contemplated, or in regulations framed for the nonce \>j 
the government of India, it is certain that a considerable 
body of written law is growing up which demands systematic 
exposition. On the other hand, the large and increasing 
employment of native agency in judicial functions, is gra* 
dually taking away from European employes the only oppor* 
tunity they had of obtaining judicial experience. All over 
India, we believe, the trial of causes in the first instance is 
attributed to native judges, and the English Mofussil judge, 
after ten or twenty years' service, commences his functions at 
once as a Judge of Appeal, with no more experience in legal 
controversies than a junior lord of the Treasury or a commis- 
sioner in the Custom House would have with us« The evil 
results of this want of previous training are said to be very 
palpable, and the general feeling wc are assured throughout 
India, with respect to the law tribunals of the Company, is 
most unsatisfactory. The native judges are not believed to 
be trustworthy, nor until their salaries are sufficiently large 
to place them on a higher social eminence S can they be ex* 
pected to do so, and their English superiors are incompetent 
to detect their malpractices. It necessarily follows where 
ingenious roguery fills the subordinate positions, and inca- 
pacity sits at the helm, that the good ship Justice is often 
steered into troubled waters, and much barratry among the 
crew, we fear, takes place. 

In juxtaposition to these tribunals of the Company, the 
Supreme Court presents an aspect to the observing public in 
exact conformity with courts of justice in England. Pre- 
sided over by professional judges, and attended by an able 
and independent bar, there is exactly the same certainty 
amongst suitors that an independent judgment will be ob- 

' The Moonsiffii, or lowest elass of native judges, have jurisdiction over 
causes to tlie amount of 500/., but their salaries are only 180/. a year. It may 
be imagined that salaries of this amount are not very likely to put a stop to llie 
notorious malversation which has prevailed in the judgment-seat in the East 
from time immemorial ; and amongst the natives fhe belief, we understand, is 
univenail that the MoonsiSaand Sudr Amins are corrupt. 
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tained in every case, unbiassed by authority of unswayed by 
subordinate influences, as exists in the mind of the public 
with regard to Westminster HalL And to a country like 
India, which, as we have before shown, is necessarily go- 
verned despotically, but as to which the genius of the English 
constitution makes it imperative on its rulers to introduce as 
much liberality in government as the country can bear, we 
cannot but look on the introduction of the body of men 
composing, and connected with, the Supreme Court, as a 
great advantage to the community. These gentlemen, unlike 
the members of the Company's service, go out to India at 
mature periods of life, when their opinions are formed and 
education is finished. They bring with them the prevailing 
doctrines in England on all the great questions of morals and 
government, and which possibly are of a later growth by a 
generation than those which are accepted amongst the men 
in highest place in India ; and, moreover, they go out wholly 
untinged by the stains which the exercise of despotic power 
so frequently leaves behind. If it be true that the studies 
and habits of the bar are apt to confer a conservative bias on 
the mind, it may be observed that such a disposition is not 
unfavourable in a country constituted like India; for the 
most confirmed ultra tory in England will find ample demands 
upon him in our Oriental Empire to impinge on his favourite 
doctrine, ne quieta movere, and it is well that he should not 
attempt to accelerate the movement too hastily. 

The attention which we have bestowed on the subject of 
the Supreme Courts of India, and which has called forth the 
preceding observations, has made us well acquainted with 
the objections usually urged against the institution, and we 
confess that considerable weight belongs to some of them* 

The defects of the Supreme Court are the same as those 
of English law generally — the heavy expense of proceedings, 
and the intractable form of the Common Law, by which justice 
is so frequently sacrificed. But these evils are much enhanced 
in India. In the first place, India is a poorer country than 
England ; the luxury therefore of litigation cannot so easily be 
indulged in. But thB actual expenses of lawsuits are greater 
in India than in this country ; shillings in England are, to 
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use a common expression, rapees (that is to say, double the 
amount) in India. A half guinea motion in Westminster 
Hall is remunerated with a gold mohur, or IL 10««, in 
Calcutta. And this evil is, to a great degree, inseparable 
from the employment of a class of highly educated men in a 
foreign, distant, and unhealthy country; and as it runs 
through every department of European agency in the East, 
no improvement seems capable of being suggested. But in 
another and far more considerable branch of law expenditure 
great reductions are capable of being made by the interference 
of Government. All the officers of the Supreme Courts are 
remunerated by fees, or from the proceeds of a fee fund, and 
the judges of the several courts, to our knowledge, have been 
frequently restrained from introducing simplifications of pro- 
cedure by their unwillingness to interfere with the existing 
rights of officers of the court, who have often sacrificed a 
lucrative practice to accept their appointments. If the argu- 
ment is sound that the remuneration of judges should not be 
made to depend on the individual stages of a cause at which a 
fee can be exacted, exactly the same reasoning is applicable 
to officers of the courts ; for undoubtedly the exaction of fees 
on their part leads to the same increase in the expenses of 
litigation, and to the difficulty of checking it, which we have 
before observed upon. On the other hand, if it be thought 
right that the expenses of law establishments should be borne 
chiefly by suitors, and not by the public at large, the pro- 
vision adopted in the County Courts Act of exacting an 
institution fee seems capable of being made applicable to all 
our legal tribunals.] ;If the Government, then, would under* 
take the payment of all the necessary officers of the court, 
reimbursing themselves from the institution fee fund, and 
would leave to the judges the task of modifying the procedure 
of their courts, so as to reduce the expenses of litigation, and 
enable suitors to bring forward their cases in the simplest 
forms ; we have little doubt but that vigorous and effective 
changes in our different courts might be introduced which 
would leave little to complain of. 

The inflexible forms of common law, and the rigid rules of 
special pleading, undoubtedly operate very injuriously in 
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India, w^hen they are applied to a state of society so different 
to what exists here. In England a long series of ages has 
accustomed us to decisions on mere form irrespective of 
merits, to special demurrers, to the distinctions between law 
and equity ; and the special classes of agents who are required 
to work the system are produced by the demand.. But the 
simple inhabitants of the East, when they approach a court 
of justice to have their cause decided, expect a decision on 
the merits, upon grounds they can understand and talk of in 
their respective caste meetings and market places. But if 
they learn from their legal adviser, at the close of a learned 
and lively decision in court, and after months of anxious and 
expensive preparation, that the cause is decided against them, 
because their pleader has failed to give colour, or because 
there is a variance between the pleadings and the proof, or 
because they ought to have addressed the Court on its equity 
side and not at common law, they go their way stupified and 
sorrowing, wholly unable to account, by the reasoning fiiculties 
God has given them, for the strange habits and manners of 
the conquering race, under whom for the nonce they are 
placed. 

It is in these cases that the Mofnssil judges contrast their 
decisions favourably with those of the Queen's Courts. If a 
native judge decides a cause unjustly, he does so always on 
the pretext that the ends of justice warrant his decision ; and 
if a European judge confirms the decision on appeal, it is 
always because he is swayed by the cogency of the reasons 
alleged, or by the plausible arguments which the Sherisladar, 
or other native subordinate at his side, can suggest. But that 
pernicious maxim so popular with lawyers, la forme emparte 
le fondsy never, or but rarely, enters into the grounds of 
Mofussil decision. 

We have already indicated the obvious course open to 
Government for reducing the expijnses of litigation in our 
Indian tribunals, by awarding fixed salaries to the oflScers 
of the court, and thus enabling the judges to adopt any 
simplifications of procedure that may be thought advisable, 
without fear of injuring vested interests. 

But the grand step which is required to make our English 
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t3ourt8 of justice a blessing to the Indian community^ and a 
model on which all provincial courts may be formed^ is the 
adoption of a simple uniform code of procedure^ by which 
every right that is sanctioned by the law of England may 
be enforced^ and every wrong redressed. The division 
which exists in this country of courts of law nnd courts 
of equity, courts for sea causes and courts for land 
causes, 'courts spiritual and courts lay, with the different 
methods of practice in vogue in each, is familiar to our un« 
derstandings, and long usage has accustomed us to its 
results. But the Hindus never can be made to understand 
the distinctions ; and the expense, vexation, and, we must 
add, frequent injustice which they occasion, enable very 
plausible arguments to be brought by detractors of our rule 
against those claims to enlightenment and high civilisation, 
of which we declare ourselves the apostles in the East. 

With the uniform system of procedure such as we have 
indicated, the English law is as easy to administer to the 
Hindus as their own ; indeed, far easier, because it is more 
certain, and is contained in authentic records, which every 
man possessed of ocnnmon education may become acquainted 
with. 

-The contrary of this proposition has been asserted, wo are 
aware, with considerable dogmatism by Mill and his follow- 
ers; but any accurate observer who is conversant with 
Indian history must be convinced that the historian has here 
indulged in a fallacy. The population within the Mahratta 
Ditch at Calcutta have had all their relations in life, save 
such as respect marriage and succession, regulated by English 
law since the year 1778 ; and during that period the Court 
has never found any difficulty in applying a rule appropriate 
to terminate each litigated question as it arose. But on 
every complicated case arising in the Mofussil courts during 
the same period, where the responsa prudentum are to be 
found locked up chiefly in manuscript Sanscrit commentaries, 
or in Pundits' bosoms, the conflict of authority which pre^ 
Bents itself, and the inability of an unprofessional judge to 
refer to any legal stores of his own, must make, we conceive, 
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the task of decision the most painful imaginable to a con-* 
Bcientious mind. 

The time, we are convinced, is not far distant, when the 
ends of justice will imperatively demand that professional 
men shall be appointed to preside over all the law tribunals of 
India. Whether this is to be effected by the administration 
of justice throughout British India, in the name of Her 
Majesty — as we conceive, on constitutional grounds, as well 
as on jurisprudential reasons, that it should be (and which 
was the plan proposed by the ablest statesman India has pro- 
duced, Warren Hastings) ; or whether an amalgamation of 
the Suder Adawlut and the Supreme Court should take 
place, as the Law Commission have recommended; or 
whether the Company should select barristers of ability to 
fill the highest judicial posts in their courts — are questions 
that will, no doubt, be fully discussed when the renewal of 
the Company's charter is brought before Parliament. But 
it wholly clashes with the enlightened spirit of the nineteenth 
century, to entrust the courts of judicature, in a country 
under British dominion, to men who h^ve no legal or pro- 
fessional education whatever — to Europeans who have failed 
as revenue officers or diplomatists, or to natives who are 
learned only in the arts of subserviency and mending pens. 

In the papers which have been laid before Parliament by 
the Indian Law Commission, we observe that Sir Erskine 
Perry, chief justice of Bombay, and Mr. Cameron, late 
member of the Legislative Council of India, have steadily 
advocated some such views as we are now propounding, and 
appear to have kept in view, for some years past, the pro- 
priety of making the Supreme Courts more generally 
available to the Indian community than they have been; 
and we are glad to have their concurrence, when we point 
out a simplification of English procedure as the first essential 
step to be taken in this direction. 

We have* now before us a printed draft act, which was 
read a first time before the Legislative Council of India in 
January 1848, and which was understood to have emanated 
from Sir Erskine Perry, by which an experimental court 
was to be established in Bombay^ with a jurisdiction up to 
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lOOi, and hj which every description of cause^ whether at 
law or in equity, was to be brought forward by the same 
machinery, and was to be disposed of by a single judge of 
the Supreme Court, with an appeal to the full Bench. But 
it is understood that the Court of Directors have issued a 
peremptory ukase to the Government of India to abstain 
from any municipal legislation of this kind without their 
previous sanction; and the draft act has accordingly been 
left to slumber among the records of the India House, with 
Mr. Macaulay's Criminal Code, Mn Cameron's able minute 
on a lex loci^ and the admirable draft on criminal procedure, 
which we understand is chiefly attributable to Mr. Daniel 
Elliott, of the Civil Service of Madras. 

We trust that the great advocates of Law Reform in the 
Legislature, and especially Lord Brougham, Lord Denman^ 
and Lord Campbell, will turn their attention to this subject, 
and ascertain on what grounds the heads of the law in India 
have been thwarted in their endeavours to improve the insti* 
tutions of the country. The question is, indeed, of more 
general importance than might at first sight appear. Every- 
one easily recognises what a magnificent appanage India con- 
stitutes to the British empire. As an outlet for our manu- 
factures to the innermost recesses of Asia (and every day's 
conquests are opening up new lines of communication), and as 
a road to employment, honours, and wealth for the middle 
classes of England, India affords resources which no other, 
dependent province of an empire ever yet presented. But 
happily the improving tone of public morality has produced 
the general conviction that India is not to be governed solely 
for British interests, but that the welfare, prosperity, and 
improvement of the native community are to be consulted in 
every institution we introduce. But how the advance in 
civilisation is to be made in the torpid East, is the problem 
which our wisest statesmen and most ardent philanthropists 
have not yet been able to solve. The inflexible adhesion of 
orientals to their religion, the antisocial bonds of caste, and 
as much as either of these, perhaps, the haughty " morgue" 
of the English character, set up barriers between the Hindu 
and the British to intimate social intercourse, which prevent 
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any relations of affection arising between them. British 
dominion hitherto has been just, but depressing ; and though 
the lower ranks are not now subject to lawless exactions, as 
in the time of the predatory Mahratta, the upper classes are 
sinking down to a low level of despondency ; and no appli* 
ances are at hand to cheer them up. Missionary enterprise 
has hitherto wholly, and almost avowedly, failed in making 
any impression in the country. The efforts made by Govern- 
ment in education have been hitherto on too small a scale to 
produce any considerable effect 

*' There is but one common ground, in our apprehenaion, at 
the present' moment, on which the British and Hindus can 
meet with satisfaction, and whereon the Government can 
always present itself as an enlightened benefactor to our 
hundred and twenty millions of fellow subjects in the East, 
contrasting themselves favourably with every previous go- 
vernment. This is in the administration of justice. The 
reasoning Hindu, with his finely-formed Caucasian skull, can 
well appreciate all our efforts in this behalf, and is ready, 
beyond almost any citizen in the world, to adapt himself to 
the positive rules laid down by authority, and conform to 
their behests. Too much divided among themselves, and for 
the most part too unwarlike to enable them to aspire to 
fadependent government, well educated natives must reoog- 
ihise that it is a lot not to be struggled against — a ^'nusseel'* 
which they fully appreciate — to have a conquering race at 
their head, who will protect their frontier from the invader, 
and keep down internal dissensions; but if, at the same, 
time, inflexible and incorrupt justice is administered to 
them in all their relations of life, and on grounds which 
they appreciate and admire — if the benefits of education 
are sufficiently extended to allow the best among them 
to fill the higher posts of the judicial bench, and an 
honourable sphere of ambition be opened up to them in 
civil employment generally, the conviction may, and pro- 
bably will, become general, that the connection between 
Great Britain and Hindostan is the best, under all circum- 
stances, which the nature of things will allow; and if a 
general. liberal policy be pursued in the direction here indi- 
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oated^ we may poBsibly promise to ottrselvee a happy continu* 
ance of the union to both countrieB for as long a period as 
any statesmen will choose, in these days of moral cataclysm^ 
to contemplate in the womb of time. 



ART» n ON CHANGE OP SDBNAMB. 

The change of name, either by the addition of another or the 
substitution of a new one, is often desirable, and sometimes a 
matter of moment. The more general occasion on which the 
alteration or substitution takes place is where a testator or 
settler, with a view to perpetuate his name, makes it a con- 
dition precedent, that those trho enjoy his property shaU 
bear his name, either as an appendage, or wholly in substi* 
tution for their own family name. 

The other occasions on wliich a change of name is desired^' 
though less rare, are often for innocent and proper reasons; 
sometimes for laudable purposes, and (as an abuse) sometimes 
for purposes of fraud. We conceive that a substitution or 
alteration of a name in sound or sense, may very properly bd 
desired when the original name is of equivocal sound or 
sense ; or of doubtful propriety in morals or decency ; or as 
exposing its possessor to ridicule by its own peculiar merits, 
or as provocative of a disagreeable nickname. Although we 
have several instances as proofs, we find that we must leave 
the matter to the imagination or observation of our readers. 
As to the origin of such names, and whether the age which 
produced them can or cannot be charged with want of morality 
or good sense for attaching them, we leave to our antiquarian 
readers to determine, merely remarking, in mitigation of any 
unfavourable opinion which may be formed, that time, which 
changes most things, has an effect on names; and though 
not always by an actual variance in sound or spelling, yet 
very often, with a fearful change in sense and propriety ; in 
other words, the sense has slid from its original meaning, 
which may have been harmless, to one ^Vhich, by common 
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reputation, indicates something gross or ridiculous. ** The 
names of men at this day are only sounds for distinction sake, 
though they perhaps originally imported something more, as 
some natural qualities, features, or relations ; but now there 
is no other use of them but to mark out the families or indi- 
viduals we speak of, and to difference them from all others." * 

Names (if not of the great family of ordinary ones) may 
also become notorious in an unpleasant degree by the acts 
and defaults of other proprietors of them, with whom a name- 
sake may have no connexion in family or character. They 
may also become unpleasant by the influence of popular 
writers, who may perhaps select some unusual, but actual 
name, to represent a vile or ludicrous specimen of our species. 
We could select several ; but our readers cannot fail to have 
done the same, and may, in addition, have experienced some 
annoyance from the circumstance. Of course we do not 
mean to say that a name which is harmless in sound and 
sense should be abandoned because of the titter of a day ; 
but we bring the subject forward to show that the notoriety 
of previous namesakes, especially when likely to be remem- 
bered for one or two generations, may be a good reason for 
desiring to be relieved from the imtation consequent upon 
the name. 

With regard to other motives for changing a name — those 
of a fraudulent nature — we have little to do ; but from the 
cases in which the assumption of fresh names have come 
before the Courts, we hope to draw some valuable hints for 
the guidance of those whose motives for departing with the 
names of their ancestors are founded either on the necessity 
of a gift so conditioned, or out of respect to good sense and 
strict morality. 

The family, or surname, and that received at baptism, 
seem relatively genus and species, and had, as appears from 
the old books, very different qualities. The surname appears 
to have been considered as susceptible of great pliancy, and 
could be altered or abandoned ; whilst the Christian name, once 
given at the important ceremony of baptism, was unalterable, 

» Gilb. Hist. C. B, 181. c. 17. 
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and could not be superseded. Thus Lord Coke (Co. Litt.> Sa), 
speaking of alienations by deed, says, " regularly it is 
requisite that the purchaser be named by the name of bap- 
tism and his surname, and that special heed be taken to the 
name of baptism, for that a man cannot have two names of 
baptism, as he may have divers surnames." * The only change 
of Christian names permitted in those days was, perhaps, not 
inconsistent with that rule. It might be altered on the more 
important occasion of confirmation, as Lord Coke tells us 
was the case of Chief Justice Gawdie, whose name of baptism 
was Thomas, and his name of confirmation Francis; and 
which name of Francis, by the advice of all the judges, he 
did bear, and afterwards used in all his purchases and grants. 
We confess, however, not to perceive the agreement which 
Lord Coke does when he adds, " and this doth agree with 
our ancient books, where it is holden that a man may have 
divers [sur] names at divers times, but not divers Christian 
names." It would seem to us that the learned chief justice 
had had a diversity of names, to wit, Thomas for some years, 
and afterwards Francis. 

In Williams v. Bryant ^ when Gawdie's case was cited, 
Mr. Baron Parke observed, ** Since the Beformation a party 
cannot take a seconfl Christian name at confirmation. That 
could only be done in Roman Catholic times. In the re- 
formed church, it is true, the bishop lays hands on the person 
to be confirmed, but he does not give him any additional 
name." Where an alteration was made by a plaintiff in his 
defendant's Christian name, a greater latitude was allowed, 
because the matter was one not so much within the plaintiff's 
knowledge, and the defendant might have concealed his name 
of baptism and been known by a different one. In such a 
case the defendant must plead that he was not only baptized 
but known by such name, for to say that he was baptized 

* Christian names, though sounding plural, are in law only one name, thus, 
John Thomas Henry, ^^n ignorance of this circumstance led an innkeeper to 
suppose that a traveller announced by a name of many parts, was a suite of 
persons, and to plead inability to lodge them. On a late royal Spanish baptism, 
the iflfunt, we are told, received a name of twenty links. 

• 7 Dowl. Prac. Cases, 506. 
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without saying '^and known '' is not auffioient,^ It waa 8u& 
ficient^ therefore; for a plaintiff to sue his defendant by such 
Christian name as reputation had given bim^ without troubling 
himself to ascertain whether it waa really his name of bap-* 
f ism. This reputed Christian name was only regarded where 
the defendant was attempting to make a fraudulent use of 
his baptismal name; it did not^ of course^ follow that the 
name by which he could not object to be sued was one which 
he himself could adopt and use on his own behalf or enforce 
its adoption by others. To this reason may be referred the 
case of a man^ baptized by one name and known by another, 
making a grant by his reputed name, and which was held 
good.^ His grant; according to the general rule, was taken 
most strongly against himself. So in cases where a party 
attempted to alter, or by accident misstated, his own Chris- 
tian name in any pleading where he was plaintiff, the defend- 
ant might plead it in abatement. ^^ A defendant may plead 
misnomer of the plaintiff if his Christian name be mistaken, 
though he be known by the name by which he sues, for he 
can have but one name of baptism, and ought to sue by hia 
true name, and not by the name by which he is known." ^ 

The distinction between Christian and surname seems to 
have been disregarded in modem cases, and both description 
of names treated as being susceptible of change. In Frank* 
land V, Nicholson'*, which was a case before Sir William Scott, 
that learned Judge remarked, " There may be cases where 
names acquired by general use and habit may be taken by 
repute as the true Christian and surname of the parties;" 
and his Lordship decided, with reference to the Marriage 
Act, which required the true Christian and surname of the 
parties to be stated, that names acquired by such general use 
might supersede the use of the original name. In Williams 
V. Bryant, before referred to*, Mr. Baron Parke observed, 
*^ It is certain that a person may at this time sue or be sued, 



» Com. Dig. Abat. F. 17, • 2 Roll. 43. 

3 Com. Dig. Abat £. 18. 

* Reported in a note, 3 Maule & Sel. 259. 

» 5 Mee. & Wei. 454. 
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not merely by his true name of baptism, but by any first 
name which he haa acquired by uaage or reputation, though 
it was otherwise held in the case in Yin. Abridg. Misnomeri 
c. 11. If a party is called and known by any proper name, 
by that name he may be sued, and the misnomer could not 
be pleaded in abatement." 

The means by which a change of name may be effected 
receives some shade of doubt from the language of convey* 
ancing precedents, and from some old cases. A quotation 
from a modern precedent by an esteemed conveyancer will 
show the prevalent notion of that branch of the profession. 
It is tho proviso for taking a surname, and runs as follows ;-^ 
"Provided always, that [every person not having otherwise 
than by the unauthorised assumption thereof, the surname 
hereinafter required to be taken and used, who shall become 
entitled^ Sec, shall, within eighteen months after becoming 
entitled, endeavour to obtain an act of parliament or licence 
from the crown^ authorising such person to assume and use 
the surname of , either alone or in addition to his or 

her proper name, but so that the name of shall b^ 

the last and principal name." 

The necessary means for effecting a change according to 
this precedent (which is generally the language of such 
clauses) are either an act of parliament or a royal licence. 
Before noticing whether either of them are needful, we may 
be allowed to say, that as the substantial object of the testator 
or settler was to render it essential to the enjoyment of bis 
property that the donee should change his surname, the clause 
should simply direct accordingly ; and there is no occasion to 
burden it with directions how that object is to be effected. 
If an act of parliament be necessary, then, of course, an 
act must be procured ; or if a royal licence be the essential 
mode, then that must be obtained ; that is to say, if there be 
a course lidd down by the law for effecting the change, such 
course must necessarily be pursued independently of any 
direction in the clause. It is obviously not necessary when 
a certain act is to be performed, that the machinery for 
accomplishing it should be detailed. The conditional journeys 
to York and Borne, m^t with so plentifully in Coke and else- 

n 4 
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where, would have been absurdly clogged with a detail of the 
method of journeying. Added to the surplusage of stating 
the mode of procuring the change, it has the disadvantage of 
making the means detailed part of the condition ; and thus, 
although it might be that another and less expensive mode 
existed for accomplishing the same object, yet the obtaining 
of an act or licence is made the essence of the condition. 
We may further remark, that the specification of the means, 
by the words Act of Parliament or Royal Licence, showd 
that the framers of these clauses appear to have been in doubt 
which was the proper mode ; and on that ground alone the 
donee might safely have been left to effect the change by the 
legal mode, if any were pointed out by the law, as, of course, 
an illegal assumption would not be a compliance with the 
condition. If an act of parliament be necessary, then we 
apprehend no other power can render the change legal. If, 
on the other hand, the granting of the licence be a preroga- 
tive of the crown, we conceive it cannot be granted by any 
other power. It is, however, the practice for both those high 
powers to give the liberty of changing names without any 
hesitation ; and this circumstance, to our mind, indicates that 
neither power claims the prerogative, and that it is only 
because the testator makes one or other of those authorities a 
conditional means of effecting the change, that in mercy to 
the devisee, who could not otherwise acquire the property, 
they grant the licence. We have no doubt they would 
similarly assist in a case where the property was conditioned 
to be held by acting in any particular way by their permission, 
as if it were, to marry a cousin by authority of parliament or 
royal licence. 

The authority for the practice which now prevails of direct- 
ing an act or royal licence to be obtained (independently 
of usage fostered by conveyancing verbiage) is perhaps to be 
found in Barlow v. BatemanS decided on appeal to the House 
of Lords. In that case the testator, whose name was Barlow, 
gave an additional legacy to his daughter, upon condition that 
she married a man who bore the surname of Barlow. A coach 

; » 4 Bro. Par. Cases, 194* 
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harness- maker's apprentice^ of the name of Bateman^ getting 
information of the prize, dropped his name of Bateman, and 
assumed that of Barlow, and then married the daughter. By 
his answer, he admitted that on the occasion of his marriage, 
and not before, he assumed, and took upon himself the name 
of Barlow, in order to entitle himself to the legacy. The 
Master of the Bolls considered that the condition had been 
complied with, and decreed payment of the legacy. The 
decree was reversed by the Lords ; but the grounds of their 
Lordships' judgment are not stated by the reporter.* Pos- 
sibly it was upon the fraudulent motive of the party assuming 
the name, or, more probably, on the ground that the testator's 
intention pointed either to a relative of his name, or one who 
happened to have the name as his original name, for in one 
part of his will he mentions the husband as " a Barlow." It 
would not, however, seem to be a fair conclusion that the 
reversal was on the ground that the assumption of the name 
was illegal, by its not being by act of parliament or royal 
licence. Another shadow of authority for the ordinary 
practice may be found in Gulliver v, AshbyS where the con- 
dition was, that the parties benefited should change their 
surnames, and take upon them and their heirs the surname of 
Wykes, only and not otherwise. Lord Mansfield observed, 
" Many acts are to be done in order to oblige the heirs to 
take it, such as a grant from the king, or an act of parlia* 
ment»" This was not a decision on the subject ; and it is to 
be remarked, that there was the special circumstance in the 
case, that the change of name was to be extended *• to the 
heirs" of the parties; and to this his Lordship's observation 
was directed. 

The above dictum was referred to by counsel in the before- 
mentioned case of Leigh r. Leigh, as deciding that change of 
name could only be effected by act of parliament or royal 
licence. It was not necessary to come to any conclusion on 

* In I^eigh r. Leigh, 15 Ves. 100- The plaintiff's counsel said that the only 
reason suted on the appeal was that the respondent could not assume the name 
legally, otherwise than by act of parliament : we cannot find any reason what- 
ever stated in the report. 

« Burr. Rep. 1929* 
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the subject; but the Lord Chancellor threw out a remark 
upon the distinction between the effect of an act and a 
licence ; — ** An act of parliament giving a new name (said 
his Lordship) does not take away the former name — a legacy 
given by that name might be taken, In most of the acts of 
parliament for this purpose there is a special proviso to pre* 
vent the loss of the former name. The king's licence is 
nothing more than a permission to take the name^ and does 
not give it. A name, therefore, taken in that way is by a 
voluntary assumption." The necessity for either mode was 
not the subject of decision, but the remark is important, as 
pointing out in those cases where an act or royal licence is 
made necessary by the condition itself, which of those instru- 
ments should be applied for. If the distinction taken by his 
Lordship be sound, it would require an act in all cases where 
the original name was to be wholly abandoned, and a new one 
substituted ; and that a royal licence would be sufficient only 
in those cases where the new name was simply to be an addi- 
tion to the family name. 

Such, we believe, are the, authorities for the opinion that 
a party cannot change his name, by alteration or substitution, 
without the assistance of an act or royal licence; and we 
contend that they do not warrant any such conclusion, but 
that the necessity for invoking the aid of those powers is 
created by the language of the condition, and that there i$ 
ample authority of a decisive kind for holding that no such 
assistance is requisite, and that the reference to such aids by 
the verbiage of conveyancers is foreign to the object of the 
clause, and burdensome to the devisee in time, trouble, and 
expense. 

We proceed to support our position, making the preliminary 
remark that a change of name, to be effectual, should be such 
as to enable the party adopting it to use it with effect on 
these several occasions — granting and taking under grants, 
suing and being sued, contracting marriage, and lastly, taking 
under a devise or bequest conditioned for bearing a particular 
surname either additional or substitutionary. These it occurs 
to us are the principal, if not the only occasions on which 
the legality of the change can be called in question ; and we 
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hope to estabUeh that in nil these particulars the simple as** 
sumption of the desired name by ordinary publioityj and the 
continued use of itj as effectually add the name or substitute 
it for the original one, as either an act of parliament or royal 
licence. 

That a person may alienate or acquire property by an as- 
sumed Christian or surnamei it is sufficient to refer to the 
under mentioned authorities^ which establish — that a deed is 
good though it be by a surname altered in a slight degreoj or 
altogether different, for a man may haye two surnames ; that 
a man baptized by one name and known by anotherj may 
effectually grant by the reputed name : the grantor or grantee^ 
although regularly they ought to be named by the Christian 
and surname, are sufficiently so if it be by a description 
whereby they may be known.' 

To proye that the simple adoption of a name is sufficient 
for the purpose of suing and being suedj we may refer to the 
same authorities as showing that ** a surname by which the 
plaintiff is known is sufficient ; " and the plaintiff may reply to 
a plea of misnomer that he is known by the one name or the 
other. A defendant need not aver that he was baptized by 
his Christian name, only that it is his name and by that name 
he was always called ; and on a different name being given 
by the plaintiff to the defendantj the defendant must traverse 
that he is knotou by such name, and the plaintiff may reply 
that the defendant is known by one name or the other. We 
may also refer to Williams v. Bryant, already noticed. In 
Mestaer v. Hertz ^ the plaintiiik had misnamed the defendant 
Moses Isaac instead of Maurice Jacob, Leave was given to 
amend, and Lord Ellenborough said, ^^The plaintiffs have 
described the defendant by a wrong name, having perhaps 
heard him called by that name once or twice ; but that would 
not be sufficient to maintain an issue upon the misnomer, 
because, whether his nt^me be so or not, depends not upon 
one or two occasions, but on a plurality of times that he may 
have been so called." The clear result of the decision is, 

* Com. Dig. Fait. E., Capacity Grant, 

* 3 Maule & Sel. 450. 
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that reputation would have been sufficient to establish as 
between the plaintiff and defendant the new Christian name 
against the original one. Bex v. Norton^ is an instance of 
the adoption of a name by a prosecutor being upheld against 
the objection that the original name should have been used. 
The prisoner was tried for stealing from the dwelling-house 
of Mary Johnson^ and it was objected that her proper name 
was Davis* She had, however, used and been known by the 
name of Johnson for five years past ; and the prisoner having 
been convicted, the judges held the conviction right, as the 
time she had been known by the name of Johnson warranted 
her being so called in the indictment. 

The surname of a bastard is gained only by reputation, 
which we consider is really the case with all surnames, though 
the names of the issue of a valid marriage follow the parents' 
name without any question or evidence as to reputation. 
The necessity for establishing a bastard's name by reputation 
is strongly shown by the case of Rex v, Clark.^ The indict- 
ment named the party injured as George Lakeman Clark, 
he being the illegitimate child of the prisoner Frances Clark, 
and had been baptized by the two first names, but there was 
no evidence to show that it had obtained or was called by 
the mother's name; and the judges considered, that as the 
child had not obtained its mother's name by reputation, he 
was improperly called Clark in the indictment. 

We will next consider the effect a change of name by 
simple adoption would have on a marriage by it ; and we 
think this will afford a very satisfactory test of our proposition, 
that an assumed name may supersede an original one, and 
constitute the future true name, and that this is equally the 
effect whether the Christian name or the surname be the 
subject of change. 

The old Marriage Act ^ required " the true Christian and 
surname" to be delivered to the minister. In Frankland r. 
Nicholson *, the female's original name was Ann Nicholson, 

» Russ. & Ry. C. C. 510. » Ibid. 358. 

' 26 Geo, 2. c. 33. This act is repealed by 4 Geo. 4. c. 76., but re-enacted 
iil^ this particular by the same words. 
* Reported in note, 3 Maule & Sel. 259. 
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but she assumed the name of Ross, and by that name was 
married. There were circumstances showing that the name 
was assumed in such a way as justified the Court in holding 
that it had not superseded the original name. Sir William 
Scott said, *^ It has been argued that the true and proper 
Christian and surname of the party cannot be altered but 
by proper authority, by the king's licence or an act of the 
legislature. There may be cases where names acquired by 
general use and habit may be taken by repute as the true 
Christian and surname of the parties. If a person has 
acquired a name by repute, in fact the use of the true 
[original] name in the banns would be an act of concealment 
that would not satisfy the public purposes of the act, there- 
fore I do say, that names so acquired by use and habit might 
supersede the use of the true [original] name." This case 
clearly indicates that the assumption of a name for no 
fraudulent purpose would be justifiable, and would become 
the tme name of the party within the meaning of the Mar- 
riage Act. A still more satisfactory case, because involving 
the consideration of the change, not only of the surname but 
also the Christian name, is to be found in Bex v. Billinghurst. ^ 
A person whose baptismal and surname were Abraham 
Langley, on removing to a diflferent part of the country 
assumed the name of George Smith, and after having resided 
in that place for three yeai-s, and being always known by the 
name of George Smith and no other, married by that name. 
It was contended that the marriage was void, by reason that 
the names given in by the husband were not his true Christian 
and surname. The Court decided that the marriage was 
valid. Lord Ellenborough said, " The object of the act in the 
publication of banns was to secure notoriety, to apprise all per- 
sons of the intention of the parties to contract marriage, and 
how can that object be better attained than by a publication 
in the names by which the party is known ? If the publica- 
tion hod been in the name of Abraham Langley, it would not 
of itself have drawn any attention to the party, because he 
was unknown by that name. Therefore the publication in 

> 3 Maule & SeJ. 250. 
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the real [original] name^ instend of being notice to all per-* 
Bons^ would have operated aa a deception \ and it is strictlj 
correct to say that the original name in this case would not 
have been the true name within the meaning of the act." 
The validity of a change of name as regards a marriage by 
it is further, strengthened by another decision of the Court 
of King's Bench S where the alteration of name was really 
assumed for an illegal object^ but not to evade the Marriage 
Act. It appeared that a person^ whose original names were 
Joseph Frice^ deserted from the armyi and to conceal his 
desertion assumed the name of Grew, by which name he was 
alone known in the place where he had resided for sixteen 
weeks previous to the marriage^ although in his father's 
family and where his family resided, he was still called Price* 
His marriage took place where he was known by the assumed 
name, and the Court held that he was married by his true 
name, and that there was no fraud against the Marriage Act. 
One more case will, we trust, satisfactorily confirm the 
validity of a marriage contracted by a name assumed, with"" 
out the authority of an act or licence. In Bex v. St Faith ^ 
the wife (who had been a widow) had after her belief of her 
husband's death, assumed and continued to use for some 
years her maiden name, and by that name was married, 
describing herself as a widow, and the marriage was held 
legal. Bayley J. " Where the party has assumed a new 
name, not for any fraudulent purpose, but fairly and openly^ 
and has for a considerable period used and been known by 
that name, then it has been in several cases decided a mar- 
riage under that name is valid." 

The change of name which takes place with regard to a 
wife, both during coverture and a subsequent widowhood, 
can hardly be accounted for or held valid on all the numeroua 
occasions where correctness of name is requisite, except on 
the ground that the party has the power of so altering her 
name. It seems clear that it is not the marriage which effects 
the change, because after the solemnisation, when the mar- 
riage is indissoluble except by the legislature, the signature 

I Rex V. Burton-on- Trent) 3 Maule & SeL 537. 
* 3 Dowl. & Ry. S4S. 
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to the marriage register is always by the wife*8 maiden or 
former name. Both under the repealed act 26 G. 2. c. 33. 
and the existing act 4 O. 4. c. 76.5 as also the 6 & 7 W. 4. 
c. 86.5 the schedules give the form of register to be signed by 
the partieS) and fill up the signature of the newly made wife 
by her former name. ^ 

We proceed to the principal object of our proof5 namely, 
that where a condition is annexed to a gift that the devisee 
shall take any particular name, it is sufficient for the party 
simply to assume and use it without the expensive aid of 
either act of parliament or royal licence ; and we will produce 
most satisfactory authorities to show that such an assumption 
is a valid compliance with the condition. Our observations 
and application of the oases will of course only apply to those 
instances where the oonditioii is simply for bearing, changing, 
or using of the name5 and not to those clauses where the con- 
dition is trammelled by specifying the mode in which the 
condition is to be performed* 

The first case which fully bears on the 6ubject5 is that of 
Barlow v. Bateman ^ the appeal from which has been already 
noticed, as affording some slight appearance of justification 
for resorting to the crown or the legislature, though certainly 
not for stating the mode in the clause itself. The condition 
was to marry a man of the surname of Barlow, and which a 
bold city apprentice attempted to perform, by changing his 
name from Bateman to Barlow, for the express and only pur- 
pose of acquiriog the legacy on his marriage with the 
daughter. The Master of the Rolls considered that the con- 
dition was performed, and the husband entitled to the legacy ; 
and although his decision was reversed by the House of 
Lords, yet, as no reasons were given^ we are at liberty to 

' The decisions on the old Marriage Act on this head are equally applicable 
to the act repealing it (4 Geo. 4. c. 76.), and also to the Dissenters' Act (6 Sc 7 
W. 4. 0. 85.). The latter act requires one of the parties to give notice of the 
name and suraame of each of the parties, which it will be perceived is not so 
strongly worded as the act of Geo. 2. or Geo. 4., which required the true 
christian and surname to be given. The effect is of course the san>e in both 
acts, as if a wrong name were given, it would neither be the true name nor the 
name of the party. 

• 3 P. Wi L 65. 
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imagine sucli grounds for their Lordships' decbion as may 
be consistent with former cases, or the general principles of 
equity (to which we have already ventured to refer it), rather 
than as operating to overturn not only the decision reversed, 
but the observations leading to it. The decision of the 
House merely establishes that the assumption of the name 
was not sufficient to earn the legacy, but does not decide that 
the defendant had not acquired the name of Barlow ; and, 
moreover, it does not show that either act of parliament or 
licence would have made him " a Barlow " within the mean«- 
ing of the will. The observations of the Master of the Rolls 
(Sir Joseph Jekyll) are much to the general point, and we 
shall show are fully borne out by subsequent decisions. His 
Honour said, '^ I am of opinion the condition is complied with 
by the defendant taking the name of Barlow. Surnames are 
not of very great antiquity, for in ancient times the appella- 
tion of persons were by their Christian names, as Thomas, of 
Dale, viz. the place where he lived. I am satisfied the usage 
of passing acts of parliament for taking upon one a surname, 
is but modern ; and any one may take upon him what sur- 
name, and as many surnames as he pleases, without an act of 
parliament."^ 

The leading case upon this subject may be considered to 
be that of Doe dem. Luscombe v. Yates % which embraced 
the consideration of a condition clogged with some of the 
detail of means we have before deprecated, but which was 
rendered useless and harmless by the additional direction that 

^ The report of this case is somewhat inaccurate, as the condition is stated to 
be the marrying of a person who bore the surname " and arms " of Barlow, It 
is quite clear if it had been so there would have been little doubt that the con- 
dition had not been complied with. The extract from the will at the foot of 
the report, and the statements on the appeal (4 Bro. P. C.) amply disprove the 
addition of the arms. We may remark, as to the third volume of Feere William's 
reports, that some damage is done to it as an authority by the observation of 
the Vice- Chancellor of England in Gervis v. Gervis, 14 Sim. 655, " On 12th 
November, 1821 (his Honour remarked). Lord Eldon said, and I noted it down 
at the time, that the cases in the third volume of P. Wms. were not of equal 
authority with the cases in the two first volumes. He published those two 
volumes during his lifetime, but he did not publish the cases in the third 
volume, because he did not think them of equal authority.*' 

• I Dow. & Ry. 1P7. S. C. 5 B. Aid. 544. 
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the change was to be accomplished by *^ some other eiFectual 
way for that purpose." The testator John Luscombe devised 
certain estates to John Luscombe Manning forlife^ he taking 
and using the testator's surname of Luscombe^ as for and 
instead of his own name. The express proviso was^ that the 
devisees under the will should take the name of Luscombe^ 
and use the same as for and instead of their own surname ; 
and should within three years then next after^ get and pro- 
cure their own names to be altered and changed to Luscombe 
by act or acts of parliament or some other effectual way for 
that purpose ; and should for ever after have, use, and bear 
on all occasions the surname of Luscombe. John Luscombe 
Manning, the devisee, before he became of age or entered 
into possession of the estate, took upon himself, used and 
bore the surname of Luscombe, but did not within the three 
years obtain any act of parliament or royal licence for that 
purpose. The question for the Court was, whether by the 
simple assumption of the name he had complied with tlie 
condition. The opinion of the judges was, that he had 
effectually complied with it. The Lord Chief Justice 
Abbott : ^^ It is said that the devisee did not comply with the 
terms of the proviso, because although he had taken and used 
the surname of Luscombe before he came to the estates, yet 
he did not within three years after he took possession take 
that name by virtue of any act of parliament or other au- 
thority for that purpose. A name assumed by the voluntary 
act of a young man on his entrance into life, adopted by 
all who knew him, and by which he is constantly called, 
becomes for all purposes that occur to my mind, as much 
and as effectually his name as if he had obtained an act of 
parliament conferring it on him. We would not be under- 
stood to say, that where a testator requires a name to be 
taken by act of parliament or other specified mode, any mode 
falling short of the specified mode may be substituted for it. 
A bearing de facto answers every useful purpose that could 
be obtained under an act of parliament." 

The above case has also the confirmation of the Lord Chief 
Justice Tindal in the case of Davies v. Lowndes,^ The 

» 1 Bing. N. C. 597. S. C. 2 Scott, 102. 
VOL. IX. S 
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devise wae to William LowiicleB (if no heir of the testator 
could be found), on condition that he changed hia name to 
Selbjr. The real question at issue wasj whether a particular 
person was not the heir entitled. The validity of the mode 
by which William Lowndes effected the change of name 
could hardly come in question^ and it was but slightly touched 
on by the claimant The facts seemed to be^ that William 
Xiowndes for two or three years after the testator's death 
continued the name of LowndeSi and was appointed receiver 
by that name. 

He afterwards used the name of Selby aa an addition to 
his former name^ and eventually substituted Selby for 
Lownde^j but never obtained either aot of parliament or 
royal licence. The popular notion that one of these modes 
could alone effect the chapge, seemed very strong in the 
mind of one of the gentlemen of the gmnd assize (it was a 
trial on a writ of right)^ and he pressed it on the attention of 
the Court. His lordship in his charge, (as we hope) set his 
mind at rest. He said, '^ It has been more than opce asked 
by a learned gentleman of the grand assize, whether the 
name has been changed in the way which the law prescribes. 
There is nothing in the wiU purporting that the condition 
is to be executed in a very limited or precise time, neither 
does the law point out any mode by which such change is to 
be effected ; therefore, though he took it a little later, and 
though in some particular acts he might use the other name, 
it would not at all interfere with the general act of changing 
his name, and there is no necessity fpr a royal sign manual 
to change a name. It is true that it is by no means an 
uncommon thing for parties, in order to give a greater ap- 
parent sanction and a more extensive notoriety to the fact, 
to obtain a royal licence for changing the name ; but a man 
may if he 'pleases, and it is not for any fraudulent purpose, 
take a name and work his way in the world with his new 
jaame as well as he can.'' 

We trust these authorities abundantly prove that any one 
who is dissatisfied with his'present name, or desires another 
added to it, or ia directed to take or add a name, m^y legally 
and effectually do so by simply commencing and continuing 
the use of such desired name, without resorting to the 
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L^slature or invoking the assistance of the Crown. And 
further^ th^t as we cannot imagine it to be the intention of 
testators that their gifts should be burdened with unnecessary 
expenses, but that the valid and effectual change of name is 
all they wish, it is a breach of duty in the framer of the 
clause, and, in any event, unnecessary verbiage, that an act 
of parliament or royal licence should be specified as the 
means ; and that the necessity for resorting to any one of 
those means is created by the language of the condition^ and 
not otherwise.^ 

In conclusioui we would not hesitate to recommend all 
those who, from any of the causes we have before alluded tOj 
may feel dissatisfied with names they now possess, to change 
them for such as they may deem more inviting, or less 
offensive in sound or sense ; and as to those who are required 
to adopt any surname by a condition annexed to a gift, we 
think there can be no hesitation in adopting such name by 
the simple mode we have before pointed out. As to others 
who are so unfortunate as to find the course of procedure 
chalked out for them, we fear there is no help but pursuing 
it, and purchasing either the pompous Act of Parliament or 
her Majesty's signature to a licence accordingly. We think 
that, although not necessary, yet it is advisable, to make 
tiie change as public as possible^ and also to preserve a record 
of it, and therefore suggest that the change of name should 
be notified in the " London Gazette,** and such other public 
papers as he may think proper.^ 

' Our view is somewhat strengthened by a precedent in Sir Orlando Bridg- 
man*8 Conveyancing (vol. ii. p. 8.) for enforcing the taking of a particular name. 
The clause was by way of penalty, and this was to be incurred *' if the husband 
of the lady should use any surname immediately after his name of baptism, 

other than the name of F , or should not within a year after the marriage 

imd entry into possession either, procure an act of parliament that such husband 
and the Lady A. and the heirs and issuer of their bodies should at all timis have 
and bear the surname of P , or otherwise give such security unto the trustees 
thai such hu^Mtndf j 0. sh^nUd in all writings by them to be made and subscribed by 
t^eir namest write and oatise to be written their surname by the name cf P ' ■ ■ . 
This latter part shows the opinion of the learned conveyancer to be,Jhat the. 
obtaining an act of parliament was not necessary for the real object of the clause, 
but happened to be, or was made to appear, the express wish of the settlor. 

' We submit some simple forms of such notification in the case of change of 

s2 
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ART. ni. — INTERNATIONAL LAW. 

Part. II. 

Its BasiSy its constituent Parts, their distinctive Cliaracters, 
its Records, 

In our Article on this subject in our last Number, we en- 
deavoured to point out the boundaries of the subject of our 
inquiries as being properly and strictly International Law, not 
the etiiics or morality of nations, but compulsory or co- 
ercive law, unfolding rights and obligations susceptible of 
physical enforcement ; and we also endeavoured to traxje the 
different sources of that law ; meaning by that term the 
scientific sources of the rights and obligations of which Inter- 
national Law is composed as existing in nature, or arising in 
the natural or ordinarj course of events taking place on this 
earth ; not the mere record of those international rights and 
obligations. In investigating these sources, we found our- 
selves constrained and authorised to recognise and admit 
three of them — First, the co-existence and co-existent 
position and mode of communication among nations as es- 
tablished by physical material causes or laws in the construction 

name from some general causes or in compliance with the direction in a will.— * 

" I, the undersigned, formerly John Rawbones of , in the county of 

> gentleman, hereby give notice that I have abandoned the surname of 
Rawbones, and haye taken and assumed, and shall continue to use and bear, the 
surname of MortiTner, in lieu of my said former surname. Dated, &c. 

"John Mortimeb, 

** formerly Johx Rawboicm." 
If in compliance with a will, — 

" I, the undersigned, formerly Henry Smith of, &c., hereby give notice that 
in compliance with the direction in that behalf contained in the will of Thomas 
Harcourt of, &c., deceased [I have abandoned the surname of Smith and] have 
taken and assumed, and shall continue to use and bear, the surname of Harcourt 
in lieu of my said former name of Smith. Dated, &c. 

'* Hbmrv Harcourt, 

" formerly Henrt Smith." 

If the name be an additional one, omit the words within brackets, and sub- 
stitute — 

" I have taken and assumed, atfd shall continue to use and bear, the name of 
Harcourt in addition to my said surname of Smith. Dated, &c. 

" Hcmry Smith Harcourt, 

" formerly Hemry Smith,** 
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of the surface of this globe, and the physical mental causes 
or laws established in the constitution and organisation of 
mankind as united in civil society, forming communities or 
states, and exercising an influence upon each other according 
to their respective degrees of advancement in civilisation. 
Secondly, the acts of nations in relation to other nations, and 
affecting other nations, but separate and unilateral, without 
any joint agreement, compact, or convention ; without any 
union of two or more wills. Thirdly, the joint acts of 
nations, agreements, compacts, or conventions ; the union of 
two or more wills, fixing the rights and obligations of nations 
towards each other for the present, and in future, so long as 
such agreements and conventions endure, and so far as they 
extend. 

But although, from observation and experience, we were 
led and authorised to recognise three sources of International 
Law, it does not follow that we are required to admit or re- 
cognise three different kinds of that law, or to make of it a 
three-fold or tripartite division. For, upon more minute ex- 
amination, it will be found that each of these sources does 
not produce a separate set of rules or collection of rights and 
obligations of such an identical or similar nature, possessing 
such a collection of similar qualities in common, as to con- 
stitute each a separate and distinct body of law. On ex- 
amination, it will be found that the first and second sources 
concur in producing only one set of rules, or collection of 
rights atid obligations, as that just alluded to, and the third 
source another. The class or kind of law, or compulsory 
legal rights and obligations, arising from the first and second 
sources, are distinguished by the qualities of being General 
and Common, most of them essential and permanent ; arising, 
not from any union of the wills of mankind, joint consent, or 
agreement, but from certain physical relations, material and 
mental, among nations, existing, or arising, or coming to take 
place, as events, facts, or unilateral acts ; proved chiefly by 
long-established customs and ushges, consisting not merely 
of senseless repetitions of the same useless or indifferent acts, 
but of repetitions for such a length of time, and so uniform, as 
to indicate, as their cause, a conviction in the people that such 

s 3 
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are the rules of right and obligation, and therefore of com* 
pulsory or coercive law. The other class or description of 
legal rights and obligations among nations, arising from the 
third source, is distinguished by the qualities of being Par*- 
ticular or Special, arising from the union of the wilU or joint 
consent of two or more nations, from agreement, compact, 
convention, or treaty. There thus, we find, exist, not three, 
but only two descriptions, constituent parts, or branches of 
International Law, of which the boundaries, like the colours 
in the rainbow, may run into each other, but are suflSciently 
distinguishable ; namely, General Common Law, mostly essen- 
tial, or permanent, arising from the physical, material, and 
mental relations of nations as located on the surface of this 
earth, and affecting each other by their unilateral acts with- 
out any previous agreement ; and Particular International 
Law, arising from the union of the wiUs of nations, as ex- 
pressed in compacts, conventions, or treaties, and generally 
or usually called Conventional, or Jus Pactitium. And these 
two component parts or branches of International Law, we 
shall now consider separately. 

Of the firit component Part or Branch of International Law^ 
usually called Common and Consuetudinary. 

In ftirther considering the basis of the Common Consuetu- 
dinary Law of Nations, its distinctive character, and the evi- 
dence by which it is supported, we shall begin with briefly 
recapitulating what we observed in our last article on this sub- 
ject, in tracing the scientific sources of International Law gene- 
rally, so far as regards this branch ; and we shall then answer, 
and we trust refute, the objections which have been stated of 
late years by some Continental lawyers, to the validity and 
binding nature of Common Consuetudinary International Law, 
including a reference to its records. 

As in the internal private law of nations, the legal oblige 
tions of individuals to each other are not limited to those 
arising from agreements, or contracts, although numerous 
and of great importance, so in International Law, all the 
legal obligations of nations, in relation to each other, do not 
arise from treaties. On the coiitrary, as in the internal pri- 
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vate law of a people, prior to and after legislatiye enact- 
ments, there are perceived or apprehendedj and felt, certain 
juridical or legal relations among individual men, from their 
constitution or otganisation and position on the Bur&ce of 
this globe, from their birth and death, the mode in which the 
species is propagated and perpetuated, and the consequent 
connection of family and kindred ; from their congregating 
and living together in civil society, and from their individual 
intercourse, as members of that community, for the various 
purposes of life ; so in International Law, both before, and 
after, and independent of the existence of treaties involving 
the mutual consent of separate and independent states, there 
exist certain juridical or legal relations among these nations, 
viewed, as of themselves each constituting a whole, as assem-^ 
blages of men umted under one government, and forming in*> 
dependent states, arising from their co-existence, their consti- 
tution, and organisation as such, from their relative position 
and circumstances, as consisting of diiferent races, as occupy- 
ing different territories, divided by seas or ranges of moun- 
tains, and particularly from their intercourse by land or sea^ 
in commerce or otherwise, for the purposes of obtaining the 
necessaries and enjoying the comforts and superfluities or 
luxuries of life. 

Those primary and essential juridical relations, rights, and 
obligations which thus arise, under the physical laws esta- 
blished by the Omnipotent and All-wise Creator, from the 
common constitution, corporeal and mental, of mankind con- 
gregated into communities and states, and from the circum- 
stances in which they are located, are obviously not the crea- 
tures of contract or convention. Most of them are intuitively 
perceived, instinctively felt, and acted upon, by all individuaU 
of ordinary intelligence; they exist, as M. de Savigny ob- 
serves, in the common consciousness and conviction of the 
people ; and they are called Consuetudinary, as well as Com- 
mon, because they exhibit themselves in the permanent 
usages and uniform habits and practices of nations, indicatingi 
by their continued repetition and uniformity, the conscious- 
ness and conviction of their legality* They are what the 
Prussian Professor, Heifter, terms, " the fundamental rela- 
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tions of states as such, — the essential rights and obligations 
of nations."^ They are manifestly anterior to human hiws 
and conventions, and are the bases of all the rights and obli- 
gations arising from the acts, whether unilateral or bilateral^ 
of mankind, united in civil societies. Though firequently 
violated by ambitious governments and aggressive nations^ 
these are recognised in their very violation by the attempts 
usually made in declarations of war, and other such procla- 
mations and manifestoes, to justify the unlawful proceedings. 

But besides those primary juridical relations, those common 
fundamental and essential rights of nations, which arise from 
the physical Jaws established by the omnipotent and all-wise 
Creator in the corporeal and mental constitution of mankind, 
and in their location on this earth, as different races, and 
separate tribes and communities or states, not from futile 
human conventions, or pretended astute diplomacy, there are 
also comprehended under common consuetudinary Interna- 
tional Law other juridical relations, rights, and obligations, 
which do not arise until they are called forth into existence, 
and come into operation through the delegated power of 
action bestowed by their Creator on mankind, — on states as 
well as on individuals. 

For, as in the internal private civil law of states, juridical 
or legal relations among individuals arise, not merely from 
agreements or contracts between or among them, but also 
from the unilateral acts of individuals, either illegal, as pro- 
ducing the obligations of restitution or reparation, or legal, 
creating a right in others such as that to recompense or reim- 
bursement, so, in International Law, a nation or state may 
not only by its illegal act, or series of illegal acts, such as 
unprovoked invasion and plunder, subject itself to the legal 
obligation of restoring matters to the status quo, and of re- 
pairing damage and defraying the expenses of the war occa- 
sioned by the invasion to the party aggrieved, but may also, 
by its act or series of acts, that is, conduct towards other 
nations in matters which are ' comparatively indifferent or 
which do not involve any violation or infringement of the 
rights of others, create a right in other nations to act in the 

L * Das Europaische Vblkerrecht dcr Gegenwart, 1844. 
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same manner towards that nation, and to treat it in the same 
manner as it treated them, upon the juridical or legal prin- 
ciple of retributive justice or reciprocity. 

But here it is necessary to investigate more narrowly the 
nature, operation, and effects of the unilateral acts of nations, 
as establishing International Law. So far it is obvious that 
these separate and unilateral acts performed by a nation, 
however valid and effectual^ and binding upon all the mem- 
bers, citizens, or subjects of the state, cannot, like the bila- 
teral contracts between nations, or treaties before alluded to, 
bind, or impose any legal obligation on other separate and 
independent nations, or render any rules thereby sanctioned 
a part of International Law, obligatory on other independent 
states. It has been said that by his celebrated Ordonnance 
de la Marine of 1681, Louis XIY. intended to dictate to 
other nations, and to impose a code of Maritime International 
Law on Europe. But his able ministers and the framers of 
that ordonnance, whoever they were, had too much sense not 
to be aware that it had and could have no legal validity be- 
yond the subjects of France, or the inhabitants of the other 
territories which Louis had subjected or might subject to his 
sway ; and could have no influence over other nations, beyond 
the reasonableness and equity of many of its regulations, — 
the Batio Legis. 

Although, however, the unilateral acts of, or the particular 
regulations established by, the supreme power of any one 
state cannot directly bind or impose any legal obligations 
upon other independent states, they may have a legal effect 
in various other respects. And now we again find it neces- 
sary to make some distinctions, according to the nature of 
these acts. In the internal jurisprudence of states we found 
that without any contract, or previous authority, commission, 
or mandate, beneficent actions might create the legal obliga- 
tions of reimbursement of expenses beneficially incurred, or 
of remuneration for services which had proved useful or pro- 
fitable ; but that while such beneficent unilateral actions sel- 
dom occurred in the intercourse of nations, unilateral acts, 
obviously hurtful and aggressive, gave rise to the rights of 
resistance, of restoration to the status quo, of restitution of 
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moveable property yiolently or fraudulently abstracted, and, 
where restitution is impracticable, of reparation for damage 
inflicted. But besides such beneficial and hurtful or injurious 
acts, there are various others, which are not properly or pre- 
cisely of either description, but which originate rights and 
obligations. In this view, without attempting any exhaustive 
analysis, we may consider states either in their active or 
their passive and acquiescent capacity, or as each following 
the same or similar courses of action, but without any previous 
concert or compact. Thus a state which acts in a certain 
way for a long period, or for ages, is not entitled suddenly or 
without due previous notice, to change that mode of conduct^ 
upon which other nations have relied, so as to occasion 
damage to them. And this rests upon the same mere general 
principle upon which the legal obligation to fulfil contracts is 
founded, viz., the obligation not to disappoint the reasonable 
expectations which we have excited^ and thereby occasion 
damage or loss. Again, a state which acts in a particular 
manner towards other states for a long period, as for ages, 
gives them, upon the legal principle of reciprocity, a right to 
act towards it in the same or a similar manner. On the 
other hand, a state which for a long period acquiesces in the 
conduct of other states towards it, not positively hurtful, 
gives them a right to infer or presume its consent, and to 
continue the same mode of conduct, until it protests against 
such conduct. Again, when all the states under contempla- 
tion adopt, without any previous agreement, the same rule in 
relation to each other, and persevere in it for ages, they give 
each other a right to rely upon the continued observance of 
that rule in time coming ; and although, perhaps, each state 
may change that rule, so far as regards itself, at least, by 
relaxing it in favour of other states, it does not follow that 
other states are legally bound also to change the rule which 
has been observed for ages, or, if the rule be founded in juri- 
dical relation and legal principle, can be legally compelled to 
deviate from it. 

Again, when in the course of events, and in the varied 
intercourse of nations in their reciprocal acts, the rights of 
different states comQ in competition, and there is a collision. 
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it seems plain that^ if one must so far yields the primary and 
essential rights which is of the greatest importance, is entitled 
to be supported, and that the inferior or subordinate riglit, 
vrhich is of less ui^ent importance, and which admits of 
oompensatian for the non^xercise or limited exercise of it, 
must yield; not the /ormer, the more important right, which 
does not admit of such compensation in any shape ; provided 
always its exercise be regulated by all reasonable and salutary 
practicable restrictions. 

In these different cases, although there be no convention, 
there is obviously at least a legal principle for their decision. 
But, in various other unilateral acts, which may be performed 
by nations, such a pnnciple is not so apparent or discernible ; 
the determination appearing to turn very much on the long 
continued and uniform repetition of the act, the habit, or 
custom or usi^e. And here, certainly, the doctrine of M. 
de Martens in his Droit de Gens Modeme de I'Europe, 
c. 67., is not very satisfactory : — "Simple usage," he says, 
" comprehends only an imperfect obligation ; it cannot, there- 
fore, be extorted or exacted by force ; each nation preserves, 
the right of departing from it, or abolishing it, provided it 
gives notice in time of such departure or abolition. This 
considerable part of our position, or established law of nations, 
which is founded upon usages, appears, then, to rest upon a 
feeble basis, and to be subject to perpetual vicissitudes. The 
less intrinsic force, however, that usage has, the more it 
unites with it external arguments, to ensure its duration to a 
certain point." These arguments M. de Martens states to 
be, " 1. The natural force of habit which, in acts of minor 
importance, and frequently repeated, exercises its power over 
nations as over individuals. 2. The peculiar advantage which 
results from the continuance of certain usages. 3. The de- 
sire of appearing in the eyes of foreigners, a civilised, en* 
lightened, and well-intentioned nation; on the other side, 
the fear of a retorsio juris, on the same point ; the fear of 
seeing ourselves refused other points of usage, in compensation 
of those which we have refused ; the fear that other nations 
might make common cause against us in the refusal of usages 
which it is important to us to see observed ; and, finally, the 
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fear that the violation of usages practised among friendly 
nations might be interpreted by others as the precursor of 
actual injuries with which they were threatened on our part, 
and, in this point of view, be considered, as a reason justifying 
the anticipation of the hostilities, to which they believed 
themselves exposed." 

Now these considerations are certainly strong in a national 
and prudential point of view. They seem to impose more 
than what M. de Martens, like many other modern jurists, calls 
absurdly an imperfect obligation, in other words, a merely 
moral or ethical obligation, which does not admit of enforce- 
ment. Nay, it is through the self-interested views and fears 
of individuals that the internal criminal law of states chiefly 
operates in the prevention of offences. 

But beside these considerations going far to impose a legal 
coercive obligation, much stronger than what some recent 
jurists have ascribed to mere comitas gentium, or convenance 
redproqvcy and beside the legal effect of usoge, whicli we 
have just considered as affording evidence of consent, to the 
limited extent of precluding a sudden alteration of the usage, 
to the injury of other nations, there remains the true and solid 
basis of all Common Consuetudinary law, whether internal or 
external and international, so far as dependent on human action, 
as ingeniously and profoundly illustrated by some recent 
German lawyers of the first order, such as M. de Savigny 
and Professor Puchta. For here, again, the principles in 
which the internal Common Consuetudinary private law, or 
civil jurisprudence of states, is founded, it is proved from 
observation and experience, extend also and are likewise 
applicable to the external law of nations. 

In the internal jurisprudence of states, as formerly observed, 
the legal validity and authority of Common Consuetudinary 
law do not solely depend or rest on the mere repetition of the 
same or a similar act, without regard to its nature or effects, or 
the views and feelings of the agent performing it. The cus- 
tom or usage is not the foundation of the rule of the common 
law, or the basis on which it is reared. It is the sign, or mark, 
or indication of the rule having been recognised as legal, in 
the conviction of the people. It is the evidence of such a 



Intemationial Law. 269 

rule or course of conduct having been settled as legal by 
successive generations, just as the statute book is the evidence 
of certdn rules having been recognised simultaneously or suc- 
cessively by the people in their legislative capacity, that is, 
by their representatives, as constituting a legislative body 
according to the form of their government. 

All acts of any description are not qualified, or of such a na- 
ture as to become the indications of Common Consuetudinary 
law, however often they may be repeated, or however long 
continued. The act must be that of a rational being of 
ordinary intelligence, not absurd, or indicative of an insane ^ 
or fatuous mind. It must not be a purely benevolent and 
beneficent act, or one of charity, or performed as becoming 
merely in a moral point of view, however laudable otherwise ; 
for acts of purely benevolent generosity or charity, however 
often repeated, can never impose upon the agent a legal 
obligation, througli which he may be compelled to perform 
such optional and discretionary acts. As little can the act 
be of a hurtful, aggressive, or criminal nature ; for frequent 
repetition can never justify or palliate a crime, or create any 
legal obligation, except, as we have seen, the legal obligations 
of restitution and reparation. In truth, to found a rule of 
Common Consuetudinary law, it must have as its basis the 
consciousness and conviction of the people of the legality of 
the rule. But how is this to be ascertained? The following 
seems to be the answer and solution of the problem. ^ 

The act must not be separate or individual ; it must, like 
the common sense of mankind, be general and conimon to all 
the members of the civil society or community, or of the 
assemblage of nations or states, whom we contemplate as 
actually existing. Again, the act must not be single : there 
must be a plurality of actions repeated in succession ; and 
the more open, public, and notorious, the better. Again, the 
course of acts, if they be not precisely identical or similar, 
must be uniform, without interruptions by intermediate acts 
of an opposite or different nature. Again, the acts must have 
been repeated for a considerable time; generally exceeding 

' See Von Savigny, System, vol. i. s. 28. 1846. Prof. Pucbta, Das Gewohn^ 
beitsrecbt, third book, second chapter, 1837. 
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the ordmary or average duration of hnman life) varjihg 
with circumstances, but such as to guard ngainat accidental^ 
transient, and variable acts being en'oneously assumed as 
indications of a common conviction of law. Further, judicial 
decisions have been generally admitted as suffident indications 
of the existence of the rules of Common Consuetudinary law ; 
and they partake also of the authority of the statutes or 
legislative enactments of the government, as the representative 
of the people, in so far as the judicial power in the state 
supplies the defect of the legislative power, inasmuch as the 
latter is not able to foresee and provide for all the cases that 
emerge in the progress of civilisation. 

Wlien the qualities or requisites here enumerated concur 
in the usage or custom, the fair inference and legitimate 
logical deduction from it is, that it implies, and is the result 
of, a rule of Common law, which corresponds to it, and lies 
at the bottom of it as its basis. The authority and legal 
validity are not derived from, and do not belong to, the custom 
or usage, of and for itself, but are derived from and belong to 
the rule of law, which is contained or implied in it, the ratio 
juris, the opinio necesMitatisy which are discerned from the 
custom or usage, just as the statute law or legislative enact** 
ment is discerned and learned from the written or printed 
statute book. 

Such being the true foundation of Common Consuetudinary 
law, in the private law or internal jurisprudence of states, so 
far as derived from or proceeding upon the unilateral acts, 
usages, and customs of the individuals of whom the nation is 
composed, we find, from observation and experience, that the 
same mode of reasoning is applicable, that the same juridical 
conclusions may be logically deduced from the unilateral 
acts, usages, and customs of nations, contemplated as wholes, 
as assemblages of individuals, in their intercourse with each 
other. Combining the strictly legal principles before noticed, 
and the influence of habit, and the considerations of prudence, 
danger of deviation, and urgent expediency, as before quoted 
from Von Martens, with the brief exposition just given, of the 
true foundation of Common Consuetudinary law in general, 
so far as resulting from the unilateral acts of mankind, either 
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as Individuals or independent states, we may form a tolerably 
accurate notion of the grounds on which the authoritji legal 
validity^ and obligatory force of Common Consuetudinary 
international law rests. And applying these principlesi the 
following seems to be the result. 

If the government of a state prescribes to its subjects, re- 
gulations for their conduct towards the subjects of other 
states ; or if, without any such directory regulations, a nation 
acts or proceeds in a certain manner towards other nations, 
and particularly if this mode of conduct is openly and uni- 
formly continued and persevered in for ages, so as thereby 
to indicate and prove a consciousness or settled conviction 
and inward feeling of right in the individuals composing the 
pation and its government, that the mode of proceeding which 
has been followed is just and equal; other nations then 
become entitled, provided they have followed the same or a 
similar mode of action^ not merely upon the legal principle 
of reciprocity as before noticed, to treat that nation in the 
same or a similar manner as it has treated them, but also, and 
furtb^, to assume the said mode of action which has been 
openly and uniformly followed for ages by all the parties in 
common, without any previous joint arrangement to that 
effect, as a rule of Common Consuetudinary appropriately 
practical, international law, of which the legality has been 
recognised in their own conduct by all the parties interested 
in or affected by it, and which is to be relied on, at least till 
a new rule be adopted by the universal consent of all the 
parties interested, or till altered by a special bargain between 
the contracting parties, or a treaty. In this way, indeed, 
there is no meeting or assemblage at one time, no congress of 
nations or their representatives, agreeing simultaneously upon 
certain rules to be observed in future by all and each of 
them. But although they may not all assemble, even by 
their representatives in congress, an,d unite in one common 
contract or treaty, nations we have seen do de facto, from the 
similar corporeal and mental constitutions, views, and feelings 
of the individual men of whom they are composed, and from 
the similar circumstances in which they are placed, both in a 
rude state and in the progress of civilisation, act very much 
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in the same or a similar manner ; and thus in time^ come to 
adopt the same or similar^ and so far^ consequently^ conmion 
rules of action towards each other^ without any previous 
concert^ or fixing these rules by any written contract entered 
into in common^ just as in the interior of each independent state^ 
the Common Consuetudinary or practical law grows up, with- 
out and to a much greater extent than legislative enactment or 
statute law. Further, as we have seen, the juridical or legal 
relations of Independent states, and concomitant or consequent 
rights and obligations, besides those which arise from their 
natural constitution or organisation as such, and their re- 
spective positions as occupying separate territories, are 
extended and enlarged by their own separate and unilateral 
acts towards each other, without any mutual concert or joint 
arrangement. Nor Is this principle of legal or compulsory 
justice confined to any particular department: It holds In 
war as well as In peace ; It embraces all the points In which 
nations come In contact or collision with each other in their 
reciprocal Intercourse, beyond what arises from their very 
constitution as Independent states, and their relative position 
on the surface of this globe ; and It rests on the same foun- 
dation as the rights of national Independence and exclusive 
sovereignty and dominion. 

The separate unilateral acts, or series of acts of nations, 
which thus recognise and give rise to reciprocal rights and 
obligations In nations towards each other, must, of course, be 
the acts or conduct of the supreme power of the state or 
government. But where. It may be asked, do they exist ? 
Where Is the evidence of them ? Now, certainly while the 
records of the second kind or description of International 
Law, namely, the particular conventional law of nations, are 
contained In the conventions or treaties which modern nations 
have entered Into with each other, and which exist to a 
large extent In the various ponderous collections of treaties, 
from those by Leibnitz, to those by Martens, the records of 
the first kind or description of International Law, namely, 
the general Common Consuetudinary law of nations, are not 
so easily discovered. General history gives little information 
on the subject. The evidence is to be sought in a greater 
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variety of documentfi, but still it exists^ and to a large ex- 
tent. 

The first class of historical records in which this evidence 
is to be found, is that of the written or printed statutes or 
ordinances enacted or established from time to time by the 
supreme power of the state, legislative, executive, or adminis- 
trative ; whether they be called acts or statutes, ordinances, 
edicts, rdglements, orders in council, or by any similar ap- 
pellation, so far as they relate to or affect the rights or 
interests of other separate and independent nations or states, 
their governments or subjects. Next to these primary and 
direct acts of the state or government, come the determina- 
tions in individual cases, of the judicial establishments gene- 
rally, of the courts of law of a country appointed by anj 
acting under the authority of the state, particularly of the 
international courts of maritime prize law during war. And 
the records or reports of the decisions of these different courts, 
afford the next description of evidence of the conduct of 
nations, " in matters of general intercourse or collision of 
rights towards each other." 

Further, the writings of the lawyers of a nation, and par- 
ticularly of international jurists, afford a third, though perliapa 
inferior kind of evidence of such acts of nations as we are 
considering ; namely, those which are productive of rights iu 
other nations. 

Of these three kinds of documentary historical evidence, 
the two first are plainly of the greatest weight ; the judicial 
determinations, as well as the enactments or ordinances, of the 
legislative and executive powers, being acts of the supreme 
power of the state. So far as they record these acts, the writ- 
ings of jurists are, of course, of equal authority. But other- 
wise or beyond that limit, they merely transmit their own 
intuitive convictions or logical deductions from such premises 
in point of legal principle, or merely record the prevailing 
opinions and sentiments in such matters, entertained and 
recognised by their nation or the intelligent part of it, or by 
nations generally. And if the views of such writers are to 
be received in general with suspicion of partiality from the 
natural influence of patriotic zeal, their testiuiony may at 
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least be received without dlstriisti where it li against the 
interests of their own country, or where it merely recordi) 
the practice of theii* own colintry. 

Compared with the more carefully preserved and, to a 
certain extent, better arratiged and more accessible docu- 
mentary evidence of Conventional International Law as 
contained in the ponderous Collections of public treaties, the 
evidence t)f Common Consuetudinary International Law as 
afforded by the different kinds of historical documents just 
enumerated, has onis considerable advantage or superiority. 
The latter record what the government or nation has actually 
done ; the former merely afford evidence of the engagement 
which the contracting parties have undertaken, not of the 
actual fulfilment of these engagements, which govemmeiits 
have not unfrequently evaded. 

In the last or French edition of his systematic work, en- 
titled " Elements of International Law," 1848, the Notth 
American jurist. Dr. Wheaton, we observe, denominates the 
historical documents we have just been considering, the 
^' sources " of International Law, instead of the " records " ; as 
if we were to call the volumes of the statutes and of the 
reports of the decisions of the Courts of Common Law and 
Equity, the *•' sources" of the law bf England. We prefer the 
term " records," as more applicable and appropriate, reserving 
the appellation of " sources " for the scientific sources of the 
law — those physical relation^ in the material and mental 
world exhibited on the surface of this earth, as giving rise to, 
or involving the juridical relations of rights and obligations sus- 
ceptible of enforcement. But, of course, whether the one 
appellation be adopted, or the other, is of little consequence, 
provided the import be precisely explained and distinctly 
understood. 

Having thus resumed the view with which we set out ia 
our first article on the subject, when investigating the sources 
of International Law generally, and illustrated more fiilly the 
foundation and nature of the branch of that law which we 
are here considering, as now usually called Common and 
Consuetudinary, or Non-conventional, we proceed, as formerly 
proposed, to answer the chief objections AVhich have recently 
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been urged to the yalldity of General Common Consuetudi- 
nary International La\v, as not resting on % general compact 
among nations^ bir universal joint consent — as being obscure^ 
from its very antiquity — as being liable tb change, and 
Vague — and as not entitled to the appellation of Common 
Law. 

That the arguments urged and attempts made to invalidatig 
the force of Common Consuetudinary International Law 
may be correctly and fairly represented, we shAll quote some 
passages from the *^ Regies Internationales et Diplomatics de 
la Mer/' 1845, by M. Theodore Ortolan, the latest French 
writei: on the subject, as to all appeat'ance containing the 
opinions of the eniinent French lawyers, whom M. Ortolan 
states he consulted in the composition of his woirk ; and par- 
ticularly of M. Dupiti, who on two occasions in 1845 highly 
eulogised it in " Reports to the Academic des Sciences Mo- 
i-ales et Politiques," forming this second branch of the National 
Institute of France.* As M. th. Ortblan is not a practising 
lawyer or jurist, by profession, but a gallant naval officer 
(Lieutenant de Vaisseau^ Chevalier de la Legldn d*Honneur), 
it is surprising that his treatise should exhibit so much in- 
fbrmatiohi hot only in his own practical department of the 
profession, biit likewise so extensive an acquaintance With th^ 
rules of Maritime International Law during war, fespfecially 
as professed by Fratice when he wrote. And certainly a 
general acquaintance with the leading, just^ and impartial 
principles of that science, as recognised by the European 
nations, is highly desirable in naval commanders, often en- 
trusted with the performance of important services, where 
material collisions of interests may frequently occur, and where 
sound discretion is so necessary. The work of M. Orlolanj 
too, is, with some exceptions, well arranged, and, for such a 
i3ubject, written in a simple, lieat, and even elegant style ; 
and he marshals the arguments hie brings forward in favour of 
the catise he supports with such art, skill, and adroitness, ad 
to approach to the astuteness which is usually only acquired 
from experience, and in advanced age. 

* RevUls de Llglslation, 1845, vol; i; p. 129. vol. lU. |). 522. 
T 2 
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After apparently concurring in the division, now generally 
adopted, of positive or established International Law into two 
distinct parts, viz., Common Consuetudinary and Conven- 
tional, M. Ortolan thus proceeds to state the objections to the 
Common Consuetudinary Law of Nations, as before expounded 
by us. "But the principal difficulty consists in determining 
when and how the rules of Common Consuetudinary Inter- 
national Law here alluded to have been confirmed by all the 
nations in their material relations, in such a manner as that 
they may be collected and united in a sort of code, unwritten, 
obligatory on all ; to what extent they may have been recog* 
nised and adopted in practice; and whether that adoption 
has always been, and still is, suflficlently general, that it may- 
be said that each of them, considered separately, makes part 
of the whole of the Common International Law, positive and 
consuetudinary." * 

Now the objection here stated to the General Common Con- 
suetudinary Law of nations, in the modem sense of the Jus 
Gentium, on account of the diflficulty of ascertaining it (whicU 
is not quite consistent with M. Ortolan's own previously 
propounded doctrine of reason and custom forming two of 
the three sources of International Law), obviously also 
proceeds on the groundless and gratuitous assumption that 
human consent^ or agreement, is necessary to create human 
legal obligation, such as to justify or authorise coercion or 
compulsion by physical force. And while it thus goes to set 
aside and annihilate what we have just expounded as Com- 
mon Consuetudinary International Law, arising from the 
two sources before pointed out ; viz., what constitutes the 
Jus Gentium Naturale, necessarium, et primarium ; and the 
Jus Gentium Secundarlum, recognised by Grotius, Rachel, 
Leibnitz, Wolff, and Vattel, obviously omits, overlooks, and 
keeps out of view^ as we have seen, various important facts 
and events in the human constitution, corporeal and mental, 
in the local position on this planet, of mankind, when united 
into communities or states, and in ths progress of mankind 
in civilisation, both in their internal, political, criminal, and 

Regies Internationales de la jVrer., vol. ii. p. 43S.. 
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civil institutions and arrangements^ and also in their external 
mutual intercourse or communication, without the inter- 
vention of any joint consent or agreement ; which facts and 
events are ascertained by observation and experience, and 
attested by the authentic records of history. 

The difficulty, it is first said, consists in determining 
*' when and how the I'ules alluded to (viz., the rules of Gene- 
ral or Common Consuetudinary International Law) have 
been confirmed by all nations, in their mutual relations, in 
such a manner that they can be collected and united into a 
sort of code, unwritten, but obligatory on all." And if 
there be here meant the time and mode of a simultaneous 
compact among all nations, fixing the rules of their reciprocal 
conduct, in all their mutual relations, we admit the difficulty 
is great. Nay, more, we at once admit, that of such a con* 
iirmative compact, no evidence has yet been produced or is 
likely to be discovered; and that, if alleged, it is a mere 
fiction, like the original state of nature, and the social contract 
imagined by Hobbes and Eousseau. 

But happily General Common Consuetudinary International 
Law does not rest upon any such fictitious confirmation by 
all nations. It rests, as we have already explained, upon 
higher authority than even the consent of nations given in 
public treaties. Indeed, consent in treaties is a very unstable 
basis for justice, legal right, or obligation. Volenti nonfit 
injuria is a very questionable maxim even in particular, 
established, internal systems of law ; and consent, in treaties 
of peace especially, is frequently a compulsory assent — a 
submission to what is unequal and unjust, in consequence of 
one of the parties having been unsuccessful in the preceding 
war. 

In discovering, ascertaining, and methodically arranging 
all the rules of compulsory justice — all the rights and obliga- 
tions which compose this General Common Consuetudinary 
Law of Nations, there is, no doubt, considerable difficulty. 
But this ^lifficulty is, by no means, insurmountable, or nearly 
so great as the difficulties which have been encountered and 
surmounted in the mathematical, mechanical, astronomical, and 
chemical sciences. Indeed, a great many of the rules of right, 

I 3 
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Hs alreJ^dy Qhsei-ved, are simple %ta^ ahyipua, ali^qat iptuitiyely 
perceived and apprehended^ and alinost instinctively felt by 
mankind. No collections of tres^ti^^ Qf* cominentapes qf diplo- 
matists are reqqisite to teach a nation the right of self- 
defence and resistance to aggression i^ almost apy shape* 
And in tl^e progressive advancement of mankind, in the 
^cumuhition of informatioii, in tl^e cpurs^ of experience, 
transmitted frpm age to age, and the acquisition of greater 
skill from habit) tl^is branch of human knowledge^ like tl^Q 
other sciences, becomes more c/)mplete. 

While, therefpire, any expectation of discovering evidence 
of the existence of any simultaneous poippact among nation^ 
either original or confirmatory, determining the rviles of 
^(nternationql I^aw, is futile and absurd, it follows that the 
absence of apy sucl^ sinmjtaneous compact constitutes no 
better objeption to tbp existence an4 validity of Common 
Consuetudinary Intprnational Law than the ^bs^nce of the 
imaginary Social Contract of Rpusseau does to the existence 
and validity of the Internal Coipmon Law pf States, or private 
civil jurispriidenceji prigins^ting and unfolding itself prpgres- 
siyely in tfee maqne? SQ ably explained by S^yigny. Aufi in 
the preceding observations^ we trust we have shown that the 
rights an4 olijigations which copstitnte thp Cpmmpn Cpn- 
suetudinary La^ of Nations are derived from sources equally 
high, anterior to, and independent of, any formal international 
stipulation or agreement. 

But in the latter part of the critical objection before 
recited, there is further urged the great " difficulty of de- 
termining to what extent they (the rules of Common Cour 
suetudinary International Law) have been recognised and 
adopted in practice, and whether that adoption has always 
been, an4 still is, sufficiently general, that it m^y be said 
that e?ich of thpin? popsidered separately, inakes part of the 
^hole of the Common International ^l^awa positive and cpnr 
suetndinary." 

Now with regard to the propriety an4 correctness of the 
application to Consuetudinary International Law of the term 
^^ common," wc- defer' our answer, till we come to the passage 
where thp objection is more fully brought forward. Ancl 
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with riegard to t})(B extent of t}^e adpptiop^ here represented as 
80 difficult tp discoyer, this 19 very msfnifpstly a matter of fact, 
and mu8t| pf couirse^ be appertained by the best evidence to 
be b^. Apd certainly, the recogpition and adoption of this 
Comfnon Consuptudinary Law, so far a^ not arising from and 
founded on previously existing juridical relations, in nature, 
fact, or aptual event, are not to be presumed against any 
patiou on slight grounds or defective evidence. From the 
generally scanty and defective historical records transmitted tp , 
us down to the last two or three centuries, it may often be 
diffipult to afrive, \x\ this investigation, at absolute certainty. 
But, here again, the difficulties are much pxaggerated, and 
are by no meaps insurmoupt9.ble. Greater difficultifss have 
been overcome in the other sciences, depepdept on the physical 
}aws of pature, on facts, or events. The records of the Com- 
mon Consi^etpdinary l^aw of Nations are, at least, equal to 
the records of the Jus Pactitium, or Conventional Law of 
Natipps ; indeed, in one respect, as formerly poticpd> superior, 
ini^sniuch as the latter pnly shpw what nations have promised 
or agree4 to do ip futurp, whereas the forpjer proye )vhat 
th^y h^ye actually dpne or established ip their qwp institu- 
tions. Their pwn internal establishments, their owp internal 
Jaws apd cpstpms, paanifestly afford y^lid, and, indeed, incon- 
te^tible pvidence against Ucitions, with reference to their 
own conduct and practice. And thp evidence so afforded 
we found tp be of the following kinds apd degrees: — L The 
legislative enaptments of the sovereign power, and the regu- 
l^tipps, pr orders, of the eyeputive or administrative govern- 
ment 2. The decisions of the judicial tribunals of a nation, 
f^ reGorde4 in the reports of these decisions. 3. The writings 
of the jurists pr lawyers of a nation, so far as they record the 
legislative, adrpinistrative, and judicial regplations, and the 
jpjJicial determinations of the courts of their own country, 
aiid ftlsp so far ^a they record the practice of their own and 
otheir nations, dmipg their own age. Of course it is only 
so far as the national conduct or practice, prpved ip these 
different ways, affects foreign states or their subjects, that 
it is relevant in the discussions of International Law ; and it 
is only in this view that the records referped to are competent 
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CTidence. But, doubtless, the English admiralty and prize 
statutes, orders by the King in Council, admiralty and mari- 
time prize regulations, the reports of the decisions of the 
Maritime and other Courts, and the writings of distinguished 
lawyers, such as Sir Leoline Jenkins, MoUoy, Abbott, and 
Lord Tenterden, afford competent evidence of the conduct 
and practice of England, just as the French Royal Ordon- 
nances, Edits and RSglements, the Imperial Decrees, the 
Decisions du Conseil des Prises, and the writings of French 
eminent lawyers, such as Valin, Emerigon, Pothier, Bou- 
chaud, Guischard, and Dufriche-Foulaines, afford competent 
evidence of the conduct or practice of France ; and no nation 
or government, it is manifest, is entitled to complain of being 
judged by such evidence. 

M. Ortolan further thus proceeds in stating the objections 
urged against the validity of Common Consuetudinary Inter- 
hational Law ^ : — 

*^ Since the conformation and maintenance of these con- 
suetudinary rules depend on the progress of each epoch, they 
are susceptible of undergoing modifications in proportion to 
the extension of civilisation, and in proportion to the trans- 
formation which the succession of times brings about in the 
views, in the wants, and in the relations of nations. It is 
possible that some of them may have been practised uniformly 
at a very distant epoch. Not only is that possible: it is 
true. It is ascertained by the ancient documents which have 
reached us, as far, at least, as such certainty can exist, regard 
being had to the obscurity of a past imperfectly known. 
But if, in the interval which has elapsed since the starting 
point to our days, the greater part of nations have been seen 
to depart often from these rules, especially if they have been 
seen to proclaim, and adopt with a common accord, other 
rules quite opposite, it can no longer be said of the ancient 
usages that they make a part of the Common Consuetudinary 
Law of Nations. * * * * To set up such a pretension 
is to give to superannuated customs, which have ceased to 
be in consistency with the knowledge or enlightened views 

' Regies Internationales de la Mer.y vol. ii. p. 438, 
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of the present age, an imperishable effect ; it is to wish to 
arrest and be the enemy of all progress." 

Now certainly we are well aware, and did not require to 
be told, that positive or established International Law is 
liable to change, like all other human institutions and affairs, 
and is not stationary, but susceptible of advancement, like 
the internal Law of Nations, both private and public, or con- 
stitutional. And we have no wish or intention whatever to 
throw any obstacle in the way of the progressive amendment 
of Common Consuetudinary International Law, provided the 
change be really an improvement for all, provided it operates 
equally and fairly for and against all nations, provided it be 
just, reciprocal, and consistent with the independence and 
equality of nations, in point of right ; not partial, in favour of 
8ome, and detrimental to others. 

But as the preceding argument is plausible, artfully con-, 
ceived, and calculated to mislead general readers not well 
acquainted with the facts and events of modem history in 
this department, it becomes necessary to examine it carefully. 
As M. Ortolan, however, selects, as an instance for the illus- 
tration of his argument against Consuetudinary International 
Law, the question whether the original rule of that law, by 
which the belligerent was held entitled to capture the pro- 
perty of the enemy on the open seas, although carried in a 
neutral vessel, and the rule recently attempted to be esta- 
blished, by which the neutral flag is held to protect the goods 
of an enemy from capture, and as this question not only 
involves a discussion of historical fact, as well as law, but 
belongs to a particular department of International Law, it 
may be better to reserve the special discussion of the facts 
for an article in which the truth may be thoroughly investi- 
gated and ascertained, and here merely to consider the gene- 
ral objections to the nature of Common Consuetudinary 
International Law before urged. 

In the first place, then, while he admits (as, indeed, could 
not be denied) that "some of the consuetudinary rules of 
International Law were uniformly practised at very remote 
period9 or epochs, at least as far back as the ancient docu- 
ments which have reached us afford certainty,*' M. Ortolan 
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iin4 h\B \efmed fnm^^ at the mm ttnie ^nd^avgiif to 4f pi^ 
<nate tbe eyidence of th^se apciept dopoons^t^ by ^pfisaeiitiiig 
them 03 obspnre, by adding the t^ins, '^ eoofideiiiig the 
obecprity of a past imperfectly knovD." And certainly W? 
should nerer think of atteiQpting to prove the present Con- 
suetudinary ^temational Law by docuifients go micient a^ 
tbe 12th, 13th, or 14th centuries. But wp dp no ^uch thing. 
While M. Ortolan incr&^esi if he do^ i^ot create, fhe obscu- 
rity which he objects, by keeping opt of yiew all the subse- 
quent cjear evidence %fforded by the internal statutes qv 
legislative fsnactn^ents of states, ordfpanc^s, proclamation^ 
edicts, judicial determinationSi writings of ipternatjopal ju- 
rists or national lawye|?s, and eyen by treaties themselves, 
irbich aoqae nations, particularly the Dqtch, found generally 
necessary in order to set aside the thep existing practice, ^n4 
which, while they lasted, formed so many exceptions to the 
then existing general irule of law. 

Ip the np:¥t ph^se, it is objected genprally, tha^ the original 
or piore apcient rples of Jnterpational Law hav^ been very 
often (departed |rop)| so frequently ap mt^e^ally tq fi0bct, if 
not to do away entirely, their obligatory validity. Ap4 as 
this objectipn to the nature of Gopsuetu^inacy T^aw inyolvea 
^ matter of faet, its truth may, of course, be ascertained by 
an investigatipn of the- authentic historical r^pords be^re rp? 
ferred to. But as the ins);§,pce selected by M. Ortolan of an 
ancient rule of Cqnsuetudinsry Ip^ern^tiopal Jj^w is that of 
a rule or practice in fi particular department of that law* 
namely, the maritime department during war, it may be betr 
ter a^Q to reserve thp investigation of the truth of the asser- 
tion with regard tp this particular rule for the separate 
i^rticle before alluded tp; j^nd copfine our inquiry here to 
the general olgectipn tp Internatiopal Cpnsuetudinary Law. 

Now, in thifi^ general point of view, it is plain that any 
ancient rule of that law may have been, or may be, in possi- 
hility, departed fropi^ either generally by civilised nations 
separately of their own authority, and in commop but with? 
out the intervention of the PPnsept of others, actually adoptr 
ing a different rple ; qr partially and for a time by a special 
oompapt hetween or aniPRg twp or more contracting states. 
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tigrepiwg, by treaty, to ^opt such a diffisveitt yule. With 
^^giu^i to the gr^t of th^se modes of alteratipo and mpdifica- 
tiopa it ii equ{U)jr plaiu the fact can only be ascertained by 
1^ thorough exaniipatipp^ npt merely of conventional treaties^ 
^nd of what are called diplomatic document or treaties of 
juristSj or pther historical dpcuinents^ recording external 
intercourse and international usagesj but also of the records 
of the interna^ institutipi^) statutes, legislative enactments, 
ordinances, judicial determinations of different states, inclur 
ding the writings of their lawyers, whether national or inter- 
national. And with regard to the second mode of alteration 
or modificatiou, if it is here merely meant that certain rules 
of ancieiit Consuetudinary International Law were subse- 
quently departed from and altered, by and to the extent of 
the ptipulations in certain treaties concluded among different 
nations during the two l^t centuries and the present, we 
have no ocpasioTi \o enter into i^iy arguiyient on the point : 
for we never dpubte^ or called in question the tjtle of twQ 
cqr n^pre indepen4cnt states to modify, by contract, their 
mutual i¥itercoi;rse, whether in p^f^e pr war, provided they 
^id not interfere ^ith the rights of other nations^; or their 
title to concede and surrender almost all, though perhaps not 
all, their rights. As little did ^c ever think of disputing the 
f^nthenticity of the treaties concluded among the European 
nations during the two If^st, or present centuries, or their 
validity, §s estfiblishing the legal rights and obligations of 
the contracting parties, to the fuU extent of 9, sound and fair 
cpn^trnctipn of the terras employed, find for the periods of 
duratipui either expressed or implied in the treaties, or deter- 
ipiued by pther legal considerations or supervening events. 
!Put beypn4 thpse admissions, we denied, and still dispntOi 
thp legfil validity of such treaties, either to bind nations who 
liave nQ|i hccn parties to them, or to bind the contracting 
parties heyPP<i ^he extent pr duration of the treaties, or be-^ 
ypnd this extent and duration to do a^vay or supersede Gene- 
rj^l CpminP^ Consuetudinary International Law, resulting 
froii^ the common cpnstitutipn of mankind congregated into 
nations, from the circumstances in which they are placed, and 
from their previous upilaterai acts, habits? and cuptomsj the 
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iinifonnity of which for ages indicates the consciousness and 
conviction of the people of their legality. To show that the 
pre-existing law was superseded generally by such treaties, it 
is manifestly necessary to prove, not only that these treaties 
were observed, which (for argument's sake) we shall concede, 
but also that these contracting nations adopted the same 
practice with reference to the other European nations with 
whom they did not contract But this has not been proved ; 
and the reverse may generally be proved by authentic 
evidence of the subsequent conduct of these contracting par- 
ties to these other nations. 

As they could not legally, so the treaties of the 17th and 
18th centuries before referred to, did not de facto, supersede 
the pre-existing International Law, or nullify it, or render it 
inoperative with regard to other nations not included in the 
treaties. These treaties merely constituted exceptions from 
the pre-existing general rule ; and this appears both from the 
terms of the treaties themselves, when deliberately considered, 
and is also proved by the documentary evidence in existence, 
of the internal legislation and administration, and practice of 
the contracting parties, with regard to nations not included 
in the treaties, and by the testimonies of their own distin- 
guished lawyers, stating the practice of their respective 
countries, such as the Chevalier d'Abreu with respect to 
Spain, and Valin and Bouchaud with respect to France. 

In the third place, M. Ortolan, with regard to the original 
or ancient rule of Consuetudinary Law, which he has selected 
for discussion, maintains that by the almost unanimous con- 
sent of the European nations, as expressed in the proposals, 
proclamations, treaties, and accessions to treaties, to which 
the appellation has been given of the armed neutrality, the 
original rule was abandoned, and the opposite one adopted ; 
and that this general accord of the great majority of the 
European nations ought to be held binding upon the small 
minority who declined the proposal, and chose to abide by 
the long established rule. That this mixed argument of fact 
and law is supported by exaggerated narration, and is destitute 
of foundation in law, has been and may probably again be 
(shown. But as it relates to a rule in a particular department 



International Law. 285 

of International Law, namely, Maritime International Law 
during war, it may be better, as formerly, to reserve any 
farther remarks on this point for a separate article. 

In addition to, and immediately after the passage before 
quoted in part and referred to, M. Ortolan thus concludes his 
attack on Common Consuetudinary International Law, vol. ii. . 
p. 439. : " With respect to rules (regies internationales) thus 
changed or modified, in spite of the antiquity of the origin of 
these rules, perhaps in consequence of that antiquity, and 
notwithstanding the long space of time during which they 
have been followed. Consuetudinary International Law cannot 
be called Common ; for the word * common ' signifies followed 
by all ; it becomes doubtful, vague, and insufficient. The 
means of obviating this vagueness and this insufficiency, is to 
have recourse to the law which nations have made for them- 
selves, by the express and often renewed stipulations of their 
written conventions, that is to say, to the positive conventional 
law resulting from public treaties." 

In this paragraph two positions appear to be maintained ; 
that the rules of International Law, being liable to change or 
modifications, cannot be called " common," because they are 
not followed by aU nations ; and notwithstanding, or in con- 
sequence of their antiquity, become in the course of time 
doubtful^ vague, and insufficient, for obviating which the 
only resource is the positive conventional law, which, by 
treaties, nations have made for themselves. Whether, and 
bow far treaties, denominated Positive Conventional Law, 
afford a solid basis for all other International Law, we have 
already so far seen, and will inquire more particularly in the 
next article. At present we shall confine ourselves to the ob- 
servation that Consuetudinary International Law, being liable 
to change or modification, cannot be called Common, because 
it is not followed by all : and, no doubt, if by all be meant 
all the nations, tribes, and communities dispersed over tho 
surface of this globe, in Asia and Africa, as well as in Europe 
and America, the consuetudinary law of nations cannot be 
said to be followed by all. But if, as usual, we limit the 
term " all " to civilised nations, those of Christendom, the 
European nations, and those who have emanated from theiu 
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and now occupy America, we nmy; with duficienl propriety, 
say that Consuetudinary International LaiV, by which we mean 
not only the natural, but the positive, as th^ Germans call it^ 
or the established, recognised, and practised law of nations, 
in being common to them allj resembles the internal common 
law of a people, at least more so than any other international 
law arising from treaties or conventions : and here we allude 
not merely to those more humane rules of the law of nations 
which have been introduced in modern Europe throilgh the 
mild influence of Christianity, as so well explained by the 
late Mr. Robert Plumer Ward in his " History of the Law 
of Nations, anterior to Grotius," by Principal Robertson and 
other historians. Such as the sparing of life on the surrender 
of arms, the non-rbduction of prisohers of wair into slavery, 
the abolition of the use of poisoiied weat)ons, the good treat- 
ment and frequent exchange of prisoners of war, &c. We 
allude also to some later improvements, such as the abolition 
of paper blockades, at one time resorted td by Hblland and 
England against the aggressivift policy bf Louis XlV., but 
abandoned upon neutral remohstratices ; or as the ufaju^l, but 
long piersevered in practice of thd French ahd Spanish go- 
vernments, in confiscating ntiutral vessels because they icarrled 
hostile goods, and neutral goods becausis they were catried in 
hostile vessels. No dubiety, vagueness, or insufliciency arose 
from these changes and modifications, liotwithstanding ot 
in consequence of the anlicluity bf the customary rule whii^h 
came to be obsetved. 

With regard, again, to the propriety and correctness of the 
application to ConsuetudinalT- International LaiV- of the term 
" common," here disputed by M. Ortolati, w^ apprehend he 
mistakes the meaning of the tehti both in the ancient and 
modern languages of Europe, limiting it to what is eflTected 
through a simultaneous or contetnporaneoUs joint agreement^ 
or union of consent ; whereas the term implies also, if not 
its essential, its chief and orditiary signification, as predicated 
of law, rules, or courses of conduct^ identical or similar, sepa- 
rately followed or adopted by diflferent individuals in civil 
society, or by nations, ivhether contemt)0hihbou8ly or in sub- 
cession by different generations. The jyis gentium bf the 
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Komansj as contracted with their peculiar jus civile, was the 
common law of mankind advanced to a certain degree in 
civilisation, although not emanating from any joint or simul- 
taneous agreement. The rights and obligations which we 
formerly enumerated, chiefly constitute the jus gentium inter 
civitates, primarium et secundarium ; and that law is called 
Coinllion, frbm bfeiiig cdmmon to, and as having been tipually 
followed by, if hot all nations, barbarous and civilised, at 
least by all the civilised European nations and those emanat- 
ing from them, itnd from the same or a similar descriptioh of 
unilateral acts, though performed separately and indepen- 
dently, having been ilniformly performed by these different 
nations in common. 

Farther, for the propriety of the application of the appel- 
lation " comriaon " to General Consuetudinary and Non-con- 
ventional Law, we may even appeal to the authority of one of 
the ablest French jurists of the present century, in speaking 
of whose workj M. Dupin says, " It is a great advantage to 
have the power of benefiting by the meditations of a man 
whom long procticls has enlightened ; we have this advantage 
in the possession of the book of M. Gerard de Rayneval ; he 
has alwiiys been attached to foreign affairs and to French 
diplomacy." Thus says M. deBayneval : " I cannot cease to 
repeat^ treaties (their contents are of ho importance) do not 
constitute the law of nations ; they are the expression of the 
particular will of the contracting parties, and the law of 
nations is independent of that will; they are of the same 
nature as contracts between individuals ; but in the absence 
of any contract, it is the ' common law ' which decides ; aiid 
between, or among nations; the common law is the law of 
nations, le droit de ^gn«." 
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ART. IV. — THE COMPULSORY ENFRANCHISEMENT 
OF COPYHOLDS. 

1. Copy of the Sixth Report of the Copyhold Commissioners to 
Her Majesty s principal Secretary of State for the Home De^ 
partment, pursuant to the Act 4 <§* 5 Vict, c, 35. 

2. A Bill intituled " An Act to extend the Acts for the Commuta-* 
tion of Manorial Rights, for facilitating the Enfranchisement 
of Lands, and for the Improvement of Copyhold and Customary 
Tenures,^ presented 2d June, 1848. Amended in Committee 
and reprinted Ylth July, 1848. 

There id scarcely a point on which the profession has so 
long and so completely made up its mind as that of the Enfmn- 
chisement of Coj)yholds. That dislike to the dregs of the 
feudal system which, according to M. Guizot', exists in the 
mass of the people, as well in France as in England (and we 
may add nearly all over Europe), has to this extent at least 
pervaded the legal mind ; and although the conveyancer may 
yet delight in the idea of the freehold being full, or the 
pleader still admire the dramatis personcR of the action of 
ejectment, yet they join in detesting copyholds, root and 
branch. Not even the writing a book on the subject can 
inoculate its author with even a leaning in its favour ; and 
our readers will remember that Mr. VVatkins concludes his 
learned treatise on this subject by denouncing the whole body 
of law which he had so laboriously explained. " A system 
of jurisprudence," he exclaims^ "cannot remain perfectly the 
same while the manners of nations change. The principles 
which originate in barbarism cannot meet the wants of an 
improved and refining age. The principles of nature arc 

' " Feudal despotism has always been repulsive and odious. It has 0|>pressed 
the destinies, but never reigned over men. Hence, I conceive, the truly pro- 
digious and invincible hatred with which the people of all times have regarded 
the feudal system, its recollection, its very name." (GuUofs History of Citilim 
zatiotiy as translated by Hazlitt, vol. i. p. 73.) 
*2 Trtat. on Cop. lei. 4lh ec!. 
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fixeJ and immutable, an:l laws founded on ttose principles 
Avill always apply : but laws founded on arbitrary impositions, 
or the peculiar manners or necessities of a particular age, 
should not be permitted to shoulder out common sense from 
society, or incumber the conduct of persons to whom they 
cannot in reason relate. The prejudices of the ignorant, and 
the opposition and arts of the interested, must be expected 
and met; but we should meet them with manly firmness 
while conscious of the integrity of our views. We should 
recollect that we cannot reason from a matter of fact to a 
matter of right, and that it does not follow of necessity that 
because absurdities and inconveniences exist, they therefore 
ought to be cherished." 

This, it must be confessed, is pretty strong for an author 
who thus, regardless of further editions, gave up his owu 
bowels to the knife of the law reformer. But the witnesses 
before the Real Property Commissioners, chiefly belonging to 
the same class of the profession as Mr. Watkins, and best 
iicquainted with the subject, overflow with similar language, 
and lift up their almost united testimony against the copy- 
hold system. We shall not think it, therefore, so necessary 
to dwell on its general defects and disadvantages as to men- 
tion the steps recently taken to get rid of them ; and here 
the legislature has shown all that care and caution which is 
so necessary in dealing even with the most faded and putres- 
cent rights affecting the law of property. The main prin- 
ciples of the scheme for gradually abolishing this tenure, 
were laid down by the Select Committee of the House of 
Commons in 1838, of which the most prominent members 
were Sir Robert Peel and Lord Campbell. This committee 
came to the following conclusions : — " That it is the opinion 
of this committee that encouragement and facility should be 
given for effecting, by a voluntary agreement of the parties 
interested, the enfranchisement of lands held by copyhold 
and customary tenure, and for the commutation of heriots. 
2. That such encourajrcment and facilities should continue 
only for a time to be limited. 3. That the attempts to effect 
such voluntary agreement should be made under the super- 
intendence of the Commissioners for Tithe Commutation, 

VOL. IX. u 
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4. That it is expedient that provision should be made by the 
legislature for carrying into elFeet, in the event of the failure 
of voluntary agreements, a compulsory arrangement for the 
enfranchisement of copyholds and commutation of heriots on 
such a basis as may appear, according to the circumstances 
of each case, most equitable, so far as regards the interests of 
all parties affected, such compulsory settlement to take place 
immediately after the expiration of the period granted for the 
purpose of making a voluntary-agreement." The same com- 
mittee subsequently made a Report, in which they entered 
rather more fully into the subject, and ended by recommend- 
ing that facilities for enfranchisement should be given for a 
short term of years, and that after that period the enfranchise- 
ment should proceed on the compulsory principle ; and they 
recommended that a bill, having this object, should be intro- 
duced in the next session. This bill was accordingly introduced 
by Mr, James Stewart, was supported by the Whig govern- 
ment of that day and the great majority of the Conservatives, 
and, after some delay, and certain changes and vicissitudes^ 
became the act 4 & 5 Vjct. c. 35., the provisions of which 
have been subsequently extended.* 

By these acts, the Tithe Commissioners, according to the 
recommendation of the Report, are constituted " Copyhold 
Commissioners " for a limited period, which has been twice 
extended ^ and are entrusted with powers for carrying the 
act into effect. It provides two modes of remedying the 
evils now affecting the copyhold tenure. By the first of 
these, the burdensome incidents affecting it, as fines, quit- 
rents, and heriots, may be commuted for a corn rent-charge, 
leaving the tenure untouched ; and here, the lord consenting, 
three-fourths of the tenants of any manor in number and 
value, may bind the remaining fourth at a meeting to be 
called for that purpose; and, secondly, great facilities are 
given to enfranchisement. 1, By allowing all lords, what- 
ever may be their interest in the manor, to enfranchise, duly 
protecting the rights of the remainder-man ; 2. by relieving 

» 6 & 7 Vict. c. 23. 7 & S Vict. c. 55. 

• Tlie last act for extension is the 10 & 11 Vict, c 101. 
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some of the proceedings under the act from stamp duty ^ and, 
3. by allowing parties^ where six or more tenants agree, to 
enfranchise by way of schedule — a simple and concise form, 
which, if the parties agree as to terms, is the only document 
required, and completes the titmsaction. 

This measure was taken by the friends of copyhold enfran- 
chisement not only as affording all the relief that the legisla- 
ture would at that time give, but as greatly furthering a more 
complete measure, by carrying into effect the resolutions of 
the Select Committee of 1838, to a certain extent, and adopt- 
ing thus far the opinions contained in the Rei)ort. The 
Copyhold Commission is a tribunal adapted (until a better 
be found) for dealing with this subject, and for adjusting the 
rights of all parties. The act, also, it is to be remembered, 
admits th^ principle of compulsion so far as commutation 19 
concerned, although not to a great extent, and certainly not 
to so great an extent a^ many eminent persons consider to 
be perfectly compatible with justice and safety. 

Since this act, no doubt, a good deal has been done towards 
the enfranchisement of copyholds. The Reports of the Com- 
missioners particularise what has been accomplished under 
their immediate superintendence, which is considerable ; but 
these Reports have also assisted others who were willing to 
enfranchise on fair terms, and who had power to enfranchise 
independent of the Copyhold Act ; and we cannot doubt that 
a blow has thus been given to the copyhold system. It is 
also to be observed that, under the railway acts, compulsory 
powers have been always given to obtain enfranchisement 
from the lords, and these have been inserted as applicable 
generally to all future undertakings in the Lands Clauses 
Consolidation Act, 1845.' Similar powers have been ob- 
tained for certain special purposes ; as to the Poor Law Com- 
mission, the Church Building Commission, and some others. 
Still, allowing all this, there can be no doubt that we have, 
as yet, scotched the snake not killed it, and considering the 
whole mass of copyhold property in England, little impression 
has yet been made ; and it is to be remembered that all the 

* 8 Vict. c. 18. ss. 95 — 98., and see ante, p. 125. 
us' 
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most harsli and grievous cases remain entirely untouched, 
because in them the lord refuses to listen to any terms, or 
demands those only which cannot be given. 

The almost universal feeling now exists that the time 
is come when further steps should be taken for the entire 
extinction of the tenure, and that, to use the language 
of the Committee of 1838, "the compulsory principle must 
be introduced." Before, however, we allude to the steps 
which have been taken to accomplish this object, we think 
thnt our readers may be interested by some extracts from 
certain letters with which we have been favoured. These 
documents, all of very recent date, consist of statements of 
the actual wants and wishes of parties now interested in 
copyholds, and are expressed of course in their own language. 
We do not think we are called upon to give the names either 
of the parties who have written them, or of those to whom 
they have been addressed. We only think it necessary to say, 
that they are real statements, made by various parties inter- 
ested in the matter. But we do not profess to give them on 
any authority, except the character which this Review may 
have acquired as a medium of accurate information. Without 
further introduction, therefore, we shall make these extracts, 
and let our readers take them for what they consider them to 
be worth. They will explain, as it appears to us, the real 
pressure of the case. 

I. As to the necessity of a compulsory measure of enfran-^ 
chisement. 

" Although a measure for the commutation of copyholds might 
prove in operation some mitigation of the present obnoxious system 
to which we are exposed, aud especially so from the stewards of 
the manors by their unreasonable fees and unfair charges, yet as 
the property would still be left liable to perpetual contingent 
variation, our determination is to remain as we are, without in- 
curring additional expenses, if nothing more permanent can be 
effected. 

" On the other hand, we are unanimous in coming to the con- 
clusion to make every equitable effort in our power to enfranchise 
our lands if possible, as by this means, by paying a fixed sum of 
money at once, all future fines and fees, as well as many other 
objections, would be done away 5 the tenure of our property be 
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rendered mucli more desirable to ourselves, and its relative value 
much improved to our families. Under these circumstances, we 
are desirous to make an attempt at enfranchisement of our copy- 
hold lands, &c., but as the feeling of the lords of the manors here, 
and their stewards, are evidently against such a step, and as the 
recent act of parliament seems to us to leave it entirely optional 
on the part of the lord of the manor, we do not anticipate we shall 
be able to do anything." 

The following letter was afterwards received from the 
writer of the above : — 

*'I think it right, from the kindness you have shown in your late 
communication with myself, to inform you that all our attempts to 
effect an enfrancliisement of our copyhold premises and lands in 
the manors in this parish are in vain, as the lords and stewards of 
the manors, and particularly the latter, have set their faces de« 
cidedly against it, and will not even attend a meeting to hear any 
proposals that might be made. 

" The Copyhold Enfranchisement Act, therefore, here gives us 
no relief whatever from the present unjust system of fines and 
fees to which we are exposed in every circumstance connected 
with our copyhold property ; and it is so much the more to be re- 
gretted at this time, as a large enclosure from the sea is now taking 
place in this parish, and as all our allotments under it will be of 
the same tenure as the tofts and messuages from which they will 
be derived, we have nothing to look forward to but the same kind 
of treatment and payment of heavy expenses which we have met 
with in time past ; and unless the enfranchisement clauses of the 
act are made by parliament, like the commutation ones, compulsory 
on the lords of manors, the country will derive no real benefit 
from the present act. We sincerely trust, however, some steps 
will be taken by parliament in the ensuing session, for this de- 
sirable purpose?' 

Another letter to the same effect : — 

"I cannot help regretting that the legislature does not, in 
certain cases, make it imperative on lords of manors to enfran- 
chise. I have copyholds subject only to a fine certain of a few 
shillings and a quit rent of a few pence, full of brick earth and 
gravel ; the lord wiU neither give me license to dig for either nor 
enfranchise, because he has land of his own from which he is sell- 
ing brick earth and gravel, therefore locking up my land and 
keeping it at the value of lOOl. an acre, whereas, if it were en* 

V 3 
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franchised, it would be worth 5001, an acre ! I am readj to prore 
the fact^." 

Another to the same effect : — 

'^ I am a large holder of copyhold property in ^ and, with 

many other copyhold tenants of the manors in this parish, am 
very desirous of making our lands and tenements freehold, if pos- 
sible, upon any fair terms of redemption or purchase, but the lord 
will not even consent to listen to the proposaL" 

Another to the same effect : — 

^' All this town is copyhold and fine arbitrary under the Duke 
of , who it appears from his steward will not agree to en- 
franchise. I applied to the steward to enfranchise, but the answer 
I received was, the lord will not, nor is it likely that he should 
enfranchise a few estates only ; were all the tenants to apply, it 
might be different, lliis place has considerable trade, and an en- 
franchisement would be highly beneficial to the town and agreeable 
to the people. In my opinion, nothing short of a compulsory 
measure will do any extensive good. I have conversed with many 
professional and other men, and they are all of my opinion." 

Another to the same effect : -^ 

" 1 am the proprietor of thirty-one acres (f copyhold land in the 

manor of , which I purchased above fifteen years ago and 

have made numerous attempts to negotiate with the lords for its 
enfranchisement, but have never been able to succeed, as the sums 
asked have been so exorbitant. I am still desirous to enfranchise 
could it be effected at a moderate rate, but how to acc(»nplish that 
end I am at a loss, as they refuse to submit to any arbitration but 
their own and their surveyors." 

As to determination of lords not to enfranchise, and the 
necessity for compulsory measures : — -» 

"In the month of July, 1845, I purchased twenty-two acres of 

copyhold land at . The lords of the manor are the Dean 

and Chapter of . 

" In the following year I applied to Mr. > the steward, to 

know if the Dean and Cliapter would enfranchise, as I had under- 
stood they had done so for the Earl of . He informed me 

that he thought they would, and that the application had better b^ 
made before my admission ; that the Ecclesiastical Commissioners 
would require five yeaw' rent, and the Dean and Chapter two 
(making in the whole seven) ; to this I assented, attd wrote ft letter 
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at the Chapter House under his dictation, addressed to them (a 
copj of which I did not keep), stating my desire to enfranchise 
and ready compliance with their terms. I received an answer to 
this application about a year afterwards (of which I have enclosed 
a copy)^ declining my proposal. I have subsequently been ad- 
mitted and paid the usual fine, viz. one year and a halt* rent. 
Nearly the whole of ■ (a small village) is copyhold, and that 
tenure is a great injury to the general interests of the parish, and 
it requires great influence with the Dean and Chapter to induce 
them to enfranchise. I have none^ but I am willing to pay." 

Copy of the steward's letter: — 

"From a communication I have just had with the Chapter 
clerk, I learn that the Dean and Chapter are not disposed to enter 

into any enfranchisement of the lands in . The annual 

court will be held on the 10th prox." 

Determination of lords not to enfranchise on any terms : 
(from a lord) — 

" There is no diminution in your quit rents. I do not compre- 
hend your note about Mr. B ^'s house. But I never have and 

never will enfranchise, or indeed grant the enfranchisement, to 

any copyhold property in manor as long as I live. 

" I remain, yours truly, 
" (Signed) {lord).'' 

In the letter which enclosed this declaration, it was said — 

" No good will ever be done here by mere voluntary measures* 
We would willingly give land, money, or fixed annual rent, or 
varying with tithe rent charge, to get rid of absolute tyranny, 
cheating, and extortion.'* 

In their report for 1847, the Copyhold Commissioners say 
" There is a slow and gradual advancement in the voluntary 
enfranchisement of copyholds under ecclesiastical lords, and 
that it seems probable that almost the whole of such copy- 
holds will in time disappear." 

This is true to a certain extent, as we see by this report 
that the Archbishop of Canterbury, the Bishop of London, 
and others, have enfranchised a good deal, but it would seem 
that among the outlying deans and chapters, a very consider'- 
able time will at all events be required before they will move 
in the matter, as will be seen by a few more extracts. 

u 4 
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Property held under the church ; — 

" Myself and the other copyholders in the parish, held under 

the Dean and Chapter of , being desirous to avail themselves 

of the act of parliament to enfranchise their copyholds, I was re- 
quested to ascertain if the Dean and Chapter were disposed to com- 
ply with our request. This I did through their steward, expressing 
our desire to base the negotiation upon fair, just, and equitable 
terms between all parties, and under the sanction of the Commis- 
sioners. 

" The reply that I have received is, that the Dean and Chapter 
are not at present disposed to enfranchise the copyholds ; and there 
being no compulsory clause in the act, the desire to improve the 
cultivation of the land is very much checked." 

The above answer was received to an individual appli- 
cation. The following statement was subsequently made : — 

" Having before made an individual application, I now forward 
to you the joint signatures of all the holders under the church in 
this parish, and trusting that as far as it goes it may strengthen 
your hands in carrying out the very desirable- object in view." 

Answer from the steward of a Dean and Chapter to aa 
application for enfranchisement : — 

*•' Manor of — — . 

^' I beg to inform you that at a meeting of the Dean and Chap- 
ter, held this day, I laid your application for enfranchisement 
before them, and they direct me to inform you, they see no sufficient 
x'cason to depart from their established rule of declining ioenfran* 
chise, and therefore they cannot comply with your request." 

In all those cases, then, in which the lord positively re- 
fuses to enfranchise, or to enfranchise only on his own terms, 
not only is a positive bar put upon all improvement, but a 
check is placed on the free transfer of land. This will, per- 
haps, appear more clearly from one or two more extracts ; — 

Effect of the tenure on the transfer of land. 

" A small estate copyhold of the manor was offered for sale by 
public auction on Wednesday last, but was not sold. Since the 
auction, however, it would have been sold, but on applying to the 
lord of the manor, to inquire if he would enfranchise it, his reply 
was in the negative. The copyhold tenants are very much dissa- 
tisfied with the lord.'* 
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The effect of the present system in checking the sale of land. 

" I have purchased a property at ^ It is not transferred 

to me yet, and the inquiry respecting its enfranchisement was 
made by the party of whom I purcliasc, who will, in case we can 
come to terms with the lortls for the enfranchisement, transfer it 
to me in the state it would then be, viz., freehold. The answer 
the vendors got was — * We will enfranchise it for seven years' 
rent, at 35/. per year.' He said he would weigh the matter over, 
and see them again. He came and told me what they had said. 
The place, as 1 before stated, has been unoccupied for the last 
two years, during which time it lias been twice offered to public 
competition for sale. As the price was not accepted, it had, 
for a considerable time, large bills put in some of the windows, — 
' This house to let,* &c., but no tenant could be found, although 
20/. per annum would have been gladly accepted. As, from con- 
versations with the present owner, I clearly saw I had a set of 
men to contend with who wanted for the enfranchisement a sum 
not founded in justice, I determined to offer them what I know to 
be far above its value, namely, 210/. ; in other words, seven years' 
purchase, at 30/.. This sum was offered, and every circumstance 
connected with the property clearly pointed out to them. They 
refused to take the offer, and upon being told it would not, under 
such circumstances, be redeemed, they said, * In case it be not 
redeemed, we shall ^x upon a purchaser the rent of 40/. whereon 
to calculate the fine.' Such conduct as this amounts to positive 
robbery. They appear to me to thrqw every obstacle in the way 
of any one who wishes to enfranchise on equitable terms. None 
will suit save and except their own ; which are in all cases, so far 
as I learn, as extortionate as possible, and, as a consequence, 
makes the redemption of property very scarce. The fine at such 
rent would, as a matter of course, be 60/. I went further than 
above stated : I offered to give the seven years' purchase at 35/., 
their o^on terms, say 245/., if they would guarantee me a tenant 
for seven years, at 35/. per year. That they declined, as they 
well knew they would have a job to let it at all." 

As to preventing buildings. 

" A client of mine having copyhold land for building houses on 

in , is unable to let it to builders on account of the fine on 

each lease containing only one house, and the heavy expenses 
incurred, and the refusal of the lord to enfranchise." 
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11. One of the greatest hindrances to enfranchisement Is, 
doubtless, the opposition of the stewards of manors. The 
lord frequently knows and cares but little about the matter, 
and very naturally leaves it to his professional adviser, 
who is in this case the steward. The Commissioners, in 
their report for 1847, hint at this opposing cause, but the 
tenants speak out more plainly. 

As to the influence of the stewards : — 

" I quite agree as to the public benefit which would result if 
the extinction of copyhold incidents were made compulsory. In- 
deed, it would be a good thing if all copyhold clogs on property 
were got rid of, and the community generally would be benefited 
if enfranchised in all respects, and made as freehold. Certain 
lawyers, being stewards, alone would suffer. As it is, it is a great 
drawback to such property in many respects beyond the most 
glaring ones." 

Another to the same effect: — 

" Is there any likelihood of the legislature enacting a compul- 
sory enfranchisement ? There are many properties here that re- 
main in a state of waste, and many of them a nuisance, for want 
of a better title to improve them. 

** I believe the difficulty or refusal does not lay so much with 
the lord as doubt of compensation to the stewards ; so very heavy 
fees, &c. continue.** 

Another to the same effect : — 

" Is there any power under the Copyhold Enfranchisement Act 
to compel the lord, provided the proprietor is ready and willing to 
pay fair and equitable compensation for his individual property he 
may seek to enfranchise? It appears to me, under our see, the 
bishop being lord of the manor, that all the officers would much 
rather have things remain as they are, than run the risk of having 
their offices curtailed or abolished ; because I sent to the bishop's 
secretary, asking him whether they had contemplated or digested 
any plan to offer the copyholders, he never returned me any 
reply: therefore I say unless you can protect individuals, and, 
when any copyhold is changing hands, you can give the purchaser 
the offer of enfranchisement, fairly, few of us will like to contend 
with the lord. In all other districts I apprehend the same evil 
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will exist, spurred on hj the underlings to keep things as they 
are." 

The following letter brings a more serious charge against 
some particular stewards : — 

" Can the copyholders compel the lord or lord-farmer to enfran- 
chiee now, whether he be so inclined or not? I know an instance 
or two where the lord-farmer is an attorney, and his steward a 
relative and attorney also^ and they are acting most vexatiously 
and offensively in the manor, which had become almost a dead 
letter, and courts only held at the instigation of copyholders, and 
those few and far between ; but now several are held in the year. 
AU kinds of obsolete doings revived: new fees and exactions de- 
fnandedy all hind ef presentments at the dictation of a busy 
steward made and entered on the neto rolls, the whole being made 
most oppressive and injurious to the copyhold interest in the parish. 
In about six months or so they will have realised the purchase^ 
money paid by the lordfarmer to the lord {a bishop in right of 
his seey 

This is an enormous grievance, and we fear there is too 
much reason to believe it exists to a considerable extent. 
A practice is prevalent of buying up manors for the express 
purpose of wringing out of the unfortunate tenant the very 
utmost farthing that can be extorted from them under any 
custom that can be found on the rolls. We have even heard 
of a club being started for the express purpose somewhere 
in the county of }f orfolk. This is a gross abuse of the law. 
There is no very distinct evidence of the extent to which it 
has been carried, but it is notorious that there is a large class 
of manors called stewards'^ manors^ meaning thereby manors 
which produce little or nothing to the lord, but are only 
serviceable to the steward in the way of the fees which he 
levies from the tenants. In these manors, of course, the fines 
are small and certain, and often do not pay the expense of 
collection. 

III. Another, but more familiar, grievance is as to heriots, 
and we need not take up much space with what all admit 
should be abolished.* 

' Loid Stanley admitted in the House of Lords last session, that a bill for 
the abolition of heriots would be opposed by no one, and the CommissioiKra, in 
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" In one case," says one of our informants, <* mj own, fifty 
yards in length of my frontage to my copyhold, bordering on the 
lane and village, and only one pole vnde (to leave statutable width 
of Ijighway), was 'granted in court,' by a set of low ignoraroi, who 
dine at the ale-house with the steward, without apprising me, who 
was visiting in Wales, and without regard to the remonstrance of 
another resident gentleman, whose freehold was opposite^ and 
damaged by a stable since erected on the granted waste. I took 
counsel's opinion. It had so many yeas and nays, ifs and buts, in 
it, that I tliought it best to abide by the damage (and the injury, 
as I think, * damnum wow sine injuria,') rather than incur the un- 
certain issue and certain cost of litigation. The * taker up * of this 
piece of waste or easement would 7iow sell to me ; but I know that 
I should subject my estate, at my decease, to a heriot, for less ihan 
a rood of ground ; and the simpleton did not know that it was 
made heritable (query, illegally made so?) as is the customary 
usage here, legal or illegal.*' 

Another case as to heriots : — 

" To show how desirable a compulsory measure would be, I 
mention a fact that has just occurred here. A gentleman bought 
an estate of my nephew, nine months ago. It was copyhold within 
two or three manors, though not exceeding 100 acres. The ne- 
phew, as executor, takes it up in order to sell under his father's 
will, lately deceased, and the purchaser (having repaired, &c.) is 
noto deceased. His widow and children must go through the same 
expenses, but of that misfortune and liability I do not complain : 
but there was a sort of race between the re^ective low-minded 
bailiffs of the manors to mark their heriots, and get the best, as 

their report for 1 847, make the following statement : — ** Heriots form one of 
those vexatious incidents to copyhold tenure which create a very general feeling 
of irritation, much greater than their average pressure warrants. The most 
valuable picture may be seized as a chattel heriot in respect of a copyhold tene- 
ment not worth 10/. In the case of live heriots, race-horses and other valuable 
animnls may be seized under like circumstances. Instances of the full exercise 
of such rights, though rare, are not unknown. To commute these heriots into 
C3Ttain fixed payments, giving the lord full compensation, would be an easy and 
popular operation. It would only be necessary to enact that, on application by 
any tenant, the Copyhold Commissioners should, by such means as to them 
seemed fit, ascertain the value of the lords right to a live or chattel heriot, and 
then establish a small fixed payment in its place, assigning to the lord such a 
sum of money as his abandoned right was worth. So much might be ea&ily 
done, and it is not probable that a bill to eflTect this object alone would meet 
with j» ly opposition, " 
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soon as the death was known, and, of course, before the afflicted 
widow had buried her deceased husband ! I do not say that tlie 
lords of these manors ordered such indecent haste ; but the bailiffs 
say, and know very well, that if one has obtained 'a carriage and 
horses for three heriots,' and the other only * a cow,* (or, as in a 
late different case, the favourite pony), the one and the other will 
have their reward or their blame, for attention or slackness," 

IV. — Difficulties from the state of the law. — To show 
that the difficulty of ascertaining the exact state of the law 
relating to copyholds is not an imaginary evil, we must again 
have recourse to one extract : — 

" I had occasion yesterday to apply to the lord of a manor in 
the neighbourhood of London, in which the lands are being built 
upon, and the question becomes most important, as to the right of 
widows to dower, whether it was limited as to lands of which the 
husband died seised. This inquiry had reference to thirty-two 
acres of building land, on which hundi*eds of thousands of pounds 
may be expended. The steward declined giving any certificate, 
but, as a matter of information, said he would mention that he 
believed it was limited to estates of which the husband died seised, 
but the rolls were open to my examination, which he said would 
be *a precious job.' This shows the moral impossibility of ascer- 
taining what is the law or custom of the manor as to estates, and 
the error of Parliament in confining the Dower Act to lands of 
freehold tenure ; and that the existence of copyhold tenure is an 
evil of great magnitude, and requires immediate removal." 

Another as to divers titles : — 

" It appears in this neighbourhood that the operation of the acts 
is much retarded in consequence of the lands held by different 
titles being very much intermixed. For instance, there are several 
persons whose farms consist of — copyhold land held under the 
Dean and Chapter; leasehgld held under that body; leasehold 

under the Bishop of ; and their own freeholds; — 

scarcely any two fields of the same holding lying together. Con- 
sequently it would be of no service to enfranchise unless the lands 
at the same time could be divided, as was proposed by clauses 127. 
and 128. of the Commons' Enclosure Bill." 

And here we would ask, is it not highly inconvenient and 
injurious to the public to have two separate codes of law 
relating to the real property of the kingdom ; — to have one 
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field governed by one set of rules, and the next by another 
set, entirely different ; — to have one half of a house descend- 
ing to one class of heirs and the other descending to another 
class ? But this might, perhaps, be endured, if the loiles of 
both codes were equally well defined, and as generally known 
and understood. But how does this stand? The rules re- 
lating to freeholds are simple and well known, or if any new 
point arises with respect to them, reference may be had to 
the Judges of the land to decide it. But with respect to 
copyholds nothing is certain ; *' custom is the life of copy- 
holds," and these customs are contained in the court rolls of 
the particular manor. Moreover, they are construed by the 
steward of the manor, who, to say nothing of his being an 
interested party, is certainly more liable to error than the 
Judges of Westminster Hall. Surely, then, looking at the 
law as a science, nothing can be more unsatisfactory than to 
have a large portion of the real property of this country 
governed by customs which vary with each particular manor ; 
to have a multitude of small parcels of land scattered through- 
out the country, each regulated by its own crotchets, which 
are construed by its own judges, and which are mixed up 
and dovetailed in with freeholds, so that in some places it is 
impossible to tell which is which. It is of the first importance 
that the niles of law, more especially the law relating to 
property, should be simple, accessible, generally known, aud 
easily understood, and, above all things, in all parts of the 
country uniform. How can this object ever be obtained if 
the law relating to copyhold and customary tenure remain as 
it is? 

What then are the advantages of this tenure ? They are 
usually stated to be, greater facility of transfer, and a more 
easy proof of title, the Court Rolls operating as a register. 
These advantages are thus dwelt upon : — 

'< My practical experience tells me that the present transfer, &c* 
is good, subject to a few improvements : it is very simple, less ex- 
pensive to the parties, titles more easily investigated, and, in short, 
altogether more beneficial to the partieSy than the transfer of free- 
hold property. But desirable amendments might be made in it^ 
principally with a view of simplifying them, and now is, I think. 
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the ^ime for advancing such amendments. Tlie record of tlie pro- 
ceedings, that is, the Court Rolls, form, as it were, a little register 
oifice in every manor, a most important consideration in my mind. 
But to make this the more perfect, lords of manors should, in my 
opinion, be compelled to keep their court rolls in or within a 
reasonable distance of their manors. I had lately to send near 
100 miles to search the court rolls of a manor near this town, as 
to a tenement of very minor value." 

But something is to be said on the other side, even as to 
this : — 

" The manor of ■ ■ extends over 8000 acres, most of the 

proprietors having a portion freehold and a portion copyhold. The 

is a manor paramount^ and within it are four minor 

manors, the copyhold lands lying in patches at all parts of the 
parishes over which they extend. 

** The number of copyholders in the manor of exceed 

160y those of the smaller manors together from 50 to 60. I find 

from the last particulars of the Park Estate, the net quit 

rents amounted to 38/. 5s* 6^., and the fines (being two years' 
quit rent on death or alienation, and heriots on an average of the 
seven years preceding) 6L 4s, per annum. 

" The quit rents of the other four manors with the fines about 
15/. per annum, taking the whole of the quit rents at 50/.., the 
average yearly payment is less than 5s, each, varying from ^d* 
too/. 

** A brother of mine some years since purchased a small estate 
lying together containing 10a. Or. Sp,; of this 4a. Sr. 26p. was 
freehold, and the remainder copyhold of four of the manors pre- 
Tiously referred to. If it had been all freehold, the only addition 
in expense of conveyance would have been about 3/. in the stamps 
as it was, the whole cost of transfer amounted to upwards of 60/,, 
of which sum 32/. was paid in stewards* fees, and the same pro-« 
perty the trustees who sold it had been admitted to the year pre- 
vious. I know a great many instances similar to this, and I have 
two small properties now on sale, one of six acres, part freehold 
and the remainder copyhold in two manors, another of four acres 
copyhold in two manors. There is also a great prejudice against 
copyhold land for building purposes, from the extra expense and 
the customs appurtenant to it. I know instances of 10/. and 15/. 
being oflered to the lord to enfranchise pieces of land when the 
quit rent in each case was under Is, per annum, and the fine two 
years' quit rent only, and then refused. 
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"For whose benefit copyholds of this nature are continnecl, I 
need not say. Perhaps you will inquire why we do not enfran- 
chise ; to which I reply, because the act does not empower a 
majority or any other proportion to demand it. Half the manors 
in this part are in entail, settlement, or some restriction, and the 
stewards will not move^ 

V. Another very great grievance, although usually of a minor 
kind, connected with this tenure, is the law relative to for- 
feiture. If this law were acted on with any strictness, it 
would be intolerable. Let any one look at the causes of 
forfeiture as recorded by Mr. Stalman in his useful edition of 
Serjeant Scriven's book, and he will see the barbarous and 
absurd state of this branch of the law. A forfeiture of the 
tenant lands is incurred for neglecting to attend a court 
after a personal summons; for withholding services; for re- 
moving an ancient land-mark, and on a thousand other pre- 
texts (ridiculous if enforced by a penalty of this extent), 
according to the custom of the particular manor. It has 
come very recently to our knowledge, that in three different 
manors the following customs exist at the present day : that 
eveiy copyholder shall attend personally on the ancient court 
day (a very usual custom) ; that no copyholder shall marry 
his daughter without the consent of the lord (the vestige of 
a more serious right) ; and that no copyholder shall depart 
out of the boundaries of the manor without the like consent. 
And in case of any want of observance of these customs, a 
forfeiture follows. We are told at the same time that these 
customs, although in full force, are not acted on ; but is it 
not obvious that, in the hands, not indeed of the lord, or even 
of the steward, but in the hands of the bailiff and other 
underlings, they may be made an instrument of oppressioa 
and tyranny to many persons, especially of the poorer class. 

Under what reasonable pretext, then, can the lords resist an 
enfranchisement, if fair terms be offered to them ? We can- 
not suppose that they can wish the preservation of these 
relics of a bygone time from any desire to exercise an influ- 
ence arising from what appears to us so unworthy a source. 
Now let us see how far it is possible to ascertain fair terms. 
The Commissioners show in their reports that they are en-» 
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abled to deal satisfactorily with the cases that come before 
them. In the fourth Report they say, ** We are enabled to 
settle the cases that are brought before us both cheaply and 
expeditiously; nor have we any difficulty in arranging the 
terms of enfrancliisement when there is a fair disposition in 
parties to effect them.^ They further say, " We have also 
reason to believe that the terms we have laid down in enfran- 
chisements, which have passed through this office, have been 
adopted in similar cases by other persons, who have not found 
it necessary to come to us, being either seised in fee, or 
having power to enfranchise.^' There is, therefore, an vox- 
partial tribunal capable of adjusting the rights of all parties. 

Let us see then, setting aside all prepossession in favour 
of feudal lordship, how the question stands as a matter 
of property. Let us see whether the lord's rights cannot 
be fairly valued ; and here we shall avail ourselves of the 
observations of a recent writer, practically acqujunted with 
the subject : — 

" However easy the copyhold burdens may be, as, for instance, 
small fixed fines and nominal quit rents, the lands subject to them 
almost invariably fetch less money in the market than freeholds in 
the same neighbourhood. The difference is often as much as two 
years' value ; but it is something in every instance that has come 
to my knowledge. In these cases, it is to be remembered, that 
the profit resulting to the lord from copyholds of this kind is very 
inadequate. Very often these quit rents are hardly worth the ex- 
pense of collecting. In cases so circumstanced, an enfranchisement 
would greatly benefit the tenant, because it would at once enhance 
the value of his land, by giving him the difference between it and 
freehold in the market ; and it would take scarcely anything from 
the lord's profits. 

** Again, take the case of heriots. This is an incident which is 
often extremely vexatious and troublesome to the tenant, but is by 
no means adequately remunerative to the lord. The payment is 
constantly evaded. It should be the best beast or the best chattel 
of which the tenant dies possessed ; but the latter is aware of this 
circumstance, and by one contrivance or other he manages to hand 
over on hia death a very sorry beast ^ or a very indifferent chatteL 

* This does not, however, always happen. The well known race horse, Non» 
Bente, was seized as a beriot very recently, thus sharing the fate of SmoUnako and 

VOL, IX. X 
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The feelings and temper of the times are against the payment, and 
the tenant thus justifies himself in baulking the lord of his legal 
rights. On this point I will venture to appeal to the experience 
of nine lords out of ten, whether the right to hei-iots is not often 
more trouble than profit, and whether, in fact, he now receives 
any thing like his fair claim. Here, then, enfranchisement might 
safely proceed to the advantage of all parties. 

" But with respect to arbitrary fines, which are, in ftict, the 
great source of profit to the lord, greater difficulties present them- 
selves. These are usually rigorously exacted; more rigorously 
tiian ever, as I have been informed, since the passing of the recent 
act ; and undoubtedly an enfranchisement from them, which is a 
great boon to the tenant, should only be made on a full equivalent 
to the lord, and the reasonable probabilities of improvement should 
enter into the consideration. These fines are undoubtedly, so far 
as the community at large is concerned, the most objectionable 
feature of the tenure. Here there can be no evasion. The fine 
is determined by the value of the land on the death of the tenant, 
or its alienation, or sometimes its mortgage in his lifetime ; and in 
some of the northern counties, a further fine is payable on the 
death of the lord. It is obvious, under these circumstances, that 
the enjoyment of the land, and its free alienation, is thus greatly 
hindered and embarrassed." 

What then is to be done to give some freah impulse to the 
enfranchisement of copyholds? The first idea is, why not 
abolish the tenure altogether? This may seem an easy 
matter; but let us hear what the Commissioners^ who are 
acquainted with all the difHculties of the case, say as to 
this : — 

" We do not dwell on the scheme of a complete and compulsory 
enfranchisement of all the copyhold estates in the kingdom. We 
have great doubts if it would be found practicable to pass such a 
measure. We have no doubt at all that if it passed, the difficulties 
and expense of its application to the whole kingdom, and some 
serious local difficulties of detail, would be found insuperable 
obstacles to the completion of this scheme." (6th Report) 

The great difficulties arise, we apprehend, from the com- 
pelling payment from all tenants indiscrlmkiately, as well 
those who do not want to enfranchise as those who do. Con- 
sidering that settlements are made of most real properties of 
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any extent^ many tenants, as well as most lords, are only 
tenants for life ; and although it may be reasonable and in 
accordance with numerous precedents to compel the lord to 
receive the compensation for enfranchisement, yet it is another 
thing to compel a ])er8on to pay for what he says he does not 
want. 

Having all these considerations in view, the Lord Chan- 
cellor brought in a bill at a late period of last session, which 
enabled any tenant to obtain a commutation of the copyhold 
incidents on paying the proper consideration, to be settled by 
the Copyhold Commissioners. This bill, in committee, was 
considerably amended, and its provisions greatly extended. It 
was then reprinted ; and as it now stands is well worthy of con- 
sideration, as going far to remedy the real grievances affecting 
this subject. On the application of either lord or tenant, the 
Commissioners may make an order of enfranchisement ; and 
on that a valuation of the incidents of the manor is to take 
place ; and in this valuation the probable increase of value by 
enfranchisement is to be taken into account. By s. 30* 
power is given to the Commissioners, "in any case when 
they shall be of opinion that a present increase of payment in 
the way of rent-charge or interest would create hardship or 
inconvenien(2e to such of the tenants of a manor as shall not 
have been applicants for the order of enfranchisement, to 
defer the payment." An award is then to be made which is 
to operate as a conveyance of the enfranchised land. Another 
important provision is that for the fixing and taxing stewards' 
fees. This bill was not printed until the 17th of July, and 
could not be proceeded with in the last session. The only 
division which took place on the principle of a compulsory 
measure sliowed a majority of two to one in its favour. We 
believe there is no doubt that this bill, or some similar one, 
will be renewed in the ensuing session, and we have the most 
iganguine opinion both of its success and the benefit which it 
would confer on all parties concerned. 

If any additional argument were wanting for giving the 
necessary powers to the Commissioners, we should find it in 
their Reports, and in the enfranchisements mentioned in 
them. A table of this sort is not a very readable production ; 

X 2 
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but If any one will take the trouble to wade through the lista 
appended to these productions, they will find that a regular 
increase, either in the number of enfranchisements or in the 
value of the land enfranchised, has always taken place as 
follows : — 





Number of 


Rough Value of Property 


Year. 


Enfranchisements. 


enfranchised. 
£ 8. d. 


1841 


I 


105 


1842 


12 


5335 14 


1843 


29 


36,792 5 


1844 


39 


71,415 


1845 


56 


146,616 


1846 


56 


119,538 


1847 


52 


153,337 



245 533,138 19 0» 

We have been gratified in following some of these enfran- 
chisements in their results ; and we are here inclined to argue 
that if the Commissioners have enabled parties to gain great 
advantages with the limited powers already given to them, the 
benefits which would arise from granting them powers which 
would reach the real delinquents would be co-extensive with 
such extended powers. We are informed that the value of the 
land enfrandbised since the establishment of the Commission, 
in June, 1841, may be roughly calculated at about 800,000/. ; 
but who shall be able to say how much that value has been 
increased even in the short period that has elapsed since its 
enfranchisement ? A walk from Charing Cross, or, at furthest, 
a drive in a suburban omnibus, would enable the reader to 
form some opinion of this for himself. If he went down to 
Kensington, he j^ould find on his left hand, near to Kingston 
House, a terrace of large houses, with gardens adjoining, 
leading into squares, and backed by a handsome church; 
altogether presenting a very imposing appearance, and pro- 
bably involving an expenditure of 100,000/. The land thus 
covered with these buildings belonged before the enfranchise- 

' This calculation has been founded, as -we understand, on the enfranchise- 
ments already effected, in which the consideration has been ascertained by a* 
reference to the value of the land enfranchised ; but in many enfranchisements 
the calculations have not been made on this principle, and tbei^® are not Included 
in this list, although many of them are of great value* 
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ment took place to the Dean and Chapter of Westminster, 
and the fee simple was valued at 30/. a year. 

Let the reader next place himself in the Islington omnibus, 
and as he approaches the neighbourhood of Barnsbury, let 
him ask for Tufnell Park, and he will soon find himself in a 
village that has suddenly sprung up, with houses, villas, 
gardens, cottages ** with double coach-houses," and all those 
conveniencies with which our citizens delight to surround 
themselves. On a further inquiry as to how long all this has 
existed, he will learn that it has chiefly sprung out of an en- 
franchisement made by the present Secretary of the Treasury 
four or five years ago. 

Let the worthy reader continue his drives, and he will see 
that the same thing is going on, more or less, at Ealing, 
Lambeth, Hanwell, Fulham, Croydon, Epsom, &c. &c., all 
arising out of land thus set free, chiefly belonging to the 
Church ; for it is well known that, as the ** acorn scorns to 
grow on servile soil," so the builder will not place brick and 
mortar except on freehold land ; and it is to be remembered 
that the advantages of enfranchisement are not only felt by the 
parties^ — capital is usefully invested, labourers set to work, 
skill and industry employed ; and if the State pays something 
for setting this operation in motion, this is soon returned in 
excise and stamp duties. 

This aspect of the case in the present state of the revenue 
is really worthy of consideration. Most enfranchisements 
are made with a view either to agricultural or building 
improvements. In the former we are not aware of any 
immediate gain to the revenue, except in the results which 
must arise from the employment of labour ; but no building, 
small or great, can be effected without a considerable per 
centage on the outlay finding its way into the public purse. 
If the speculation is unsuccessful, the excise duty on bricks, 
glass, paper, &c., and the customs duties on timber, if of 
foreign growth, must still be paid; and if successful, besides 
these, an annuity becomes payable to the government by 
the tenant, in thq» shape of assessed taxes, the moment he 
takes possession. In this way this Commission (the expense 
of which, from its having been tacked on to the Tithe 

X 3 
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Comixiission^ and using to a great extent its staff, is very 
moderate), so far from oosting the country any thing, de- 
veloper the resources of the country, and brings a considerable 
sum into the Treasury* which is voluntarily paid ; and the 
revenue thus paid will increase the more the transfer of land 
is facilitated, and the more ^^ free trade in land" is encouraged* 

But the good work is not progressing, we are sorry to say, 
in all the suburbs of London, If there are lords who will 
enfranchise, there are also lords who will not Let the 
reader go to Barnes, and he will find improvement in this 
way entirely stopped. The same thing at Barnet, at Stepney, 
at Hounslow, at Uxbridge, and — which perhaps is the worst 
case of all, considering its many desirable points — at Hamp- 
stead. Nay, it often happens that in the very same parish, 
when divided into different manors, which is not unfrequent, 
one lord "Will enfranchise, and another refuse. Thus in the 
good town of Islington, already mentioned, to which we have 
alluded as a site peculiarly applicable for building purposes, 
and nearly useless for any other, although Mn Xufnell and 
Archdeacon Hale have enfranchised, yet other lords, whose 
lands march (as they say in Scotland) with theirs, will not, or 
demand unreasonable terms. 

We have merely taken the neighbourhood of the metro- 
polis as that most within our own knowledge ; but the same 
thing is going on, both for good and evil, in all parts of the 
country where the copyhold tenure exists. 

There is another point of great importance, which we trust 
will be attended to in future legislation. Let the machinery 
of the Commission be kept as cheap and simple as it is at 
present. Perhaps if more pains had been pursued in con-* 
structing it, it would have worked less easily. As it is, the 
mode of obtaining an enfranchisement could not be much 
improved, and we should be very sorry to see it impeded by 
any more elaborate framework,^ If the parties like to pro- 

^ Although an elaborate machinery has been given by the act, parties have 
ujjually preferred acting under one section (s, 56.)^ which is very general in ita 
terms. Since the above was written, Mr. I. M. Ludlonr's edition ot the Joint 
Stock Companies Winding-up Act has Allien in our way. The fellowiog obi 
tervationa as to aGt-drawiiig(among otl)ars)are true, and well worthy of atteiitioii. 
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ceed singly, the usual enfranchisement deed is taken ; if six 
tenants join, they niay, if thej prefer it, adopt a schedule ; 
and this deed or schedule (with the requisite proofs of con* 
sents) is the only document absolutely necessary to the 
validity of the transaction. 

Then again as to the payment of the consideration for 
enfranchisement in cases of disability, or where persons have 
limited estates : if the parties prefer the administration of the 
Court of Chancery, they can pay the money into the Bank ; 
but if not, two trustees may be appointed or approved by the 
Commissioners ^ into whose hands the consideration money 
may be paid. The option is thus given, and will, we trust, 
be continued. This, we are satisfied, is the right mode of 
amending. Give the parties the old mode of procedure if 
they like to resort to it, but offer them a cheaper and a better 
mode at the same time. It will speedily be seen which, on 
the whole, is the best adapted for the purpose ; and this will 
be the one resorted to. We trust that in any future legisla-* 
lion on this subject, this will always be had in view. 

« It is in vain to attempt to foresee every difficulty, and the endeavour to provide 
iat special cases, instead of relying upon general rules, must be fruitful in omis-' 
sions. Justice, the end of law, is not to be secured by mere procedure, howsoever 
perfect ; and I cannot but fear the extreme pains taken in the more carefully 
drawn modern acts of parliament, to provide for every detail of the working of 
ft new system, are but a part of that idolatry of mechanism so prevalent at the 
present day, by which we expect to compass moral ends by material or intel- 
lectual means. The true problem of society, as it seems to me, consists in find- 
ing the best men for any given purpose, and the best means for securing the 
best men, rather than the best means for indifferent men to work by ; and n^ 
powers need be too wide for those really competent and worthy to. exercise 
them. Not to trust men is the surest way to make them untrustworthy ; to 
put them into leading strings only makes them more helpless. Not, I fear, 
until parliament has the courage to lay upon all courts of justiee, upon all 
officers of states the responsibility of carrying out rules and principles without 
eumbering them with details, will it be able to substitute living men who do 
their duty, every one in his sphere, for the dead complication of wheels and 
springs in hunuin shape which now form what is appropriately termed the 
'machinery' of justice and of government." (Introd. p. Iv.) This accords 
very much with the idea of a friend of ours, who says that when once the matter 
is brought properly before the judge, in whatever degree, all that the legislature 
should say is, *< Do the needful I " 
» 6 & 7 Vict c. 23. s. 14. 
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We cannot conclude this paper witboat a word as to what 
is passing around us with respect- to copyholds on the Conti* 
nent^ and more especially in Northern and Southern Germany* 
The measures of Stein in ISO?, for enfranchising copyholds 
in Prussia, have been well called ^^ admirable" by a modem 
historian^ and as ^^ preparing the way for the resurrection of 
the monarchy/' By these " landholders were allowed, under 
reservation of the rights of their creditors, to separate their 
estates into distinct parcels^ and alienate them to different 
persons. Every servitude, Corvie^ or obligation of service or 
rent other than those founded on the rights of property or 
express agreement, was for ever abolished." But when rights 
of property were involved, the tenant was permitted, except 
in certain reserved cases, to obtain an enfrancliisement on 
payment of a proper consideration. These measures have been 
repeatedly referred to by other writers^, not only for the 
manner in which they were planned, but for the highly 
beneficial consequences which have attended them ; and now 
the statesmen of Austria are about to emulate them. Prince 
Schwartzenberg, in explaining, in November last, the views 
of the Stadion ministry, declared for the general amendment 
of the law; and, among other things, for the abolition of 
manorial courts and other petty jurisdictions, and the com- 
pletion of large tenant-right measures, on the principle of a 
fair and equitable adjustment between the owner and occupier 
of the soil. Measures adequate to the occasion are no less 
necessary for England than for Austria. The tenant will 
now receive as a boon a fair and reasonable adjustment of his 
rights ; if now withheld, the time may come — and we say it 
not as a threat, but as a warning, — when he may be able to 
obtain what he wants, but may not be so willing to pay a 
proper compensation ; and this, so far as the reserved rights 
were concerned, the Prussian lords of manors have found 
during the last year to their cost. 

1 Alison, Tol ii. p. S43. ed. 7. 

• See I^aing^s Notes of a Traveller, and Russell's Tour in Germany. 
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ART. v. — REPORTS OP THE SOCIETY FOR PRO- 
MOTING THE AMENDMENT OF THE LAW. 

COMMITTEE ON EQUITY. 

The following reference was made to this Committee : — 

To consider the state of the law respecting the confinement 
of persons alleged to be lunatics. 

REPORT AS AMENDED BY THE COMMITTEE.^ 

In commencing their Report your Committee are desirous 
of stating that in their opinion the public, and more especially 
the unfortunate class of lunatics and persons of unsound 
mind, are exceedingly indebted to the Individuals who have 
lately paid so much attention to the subject of this refer- 
ence, and whose efforts have led to the recent legislation 
respecting it; and they offer the following observations as 
contributory only to the object which they and this Com- 
mittee have equally in view, the benefit of this class of 
persons and the further developement of the subject. 

There are three classes of lunatics who are more or lees 
the subject of legislation in this country : — 1. Pauper 
lunatics ; 2. Persons found lunatic under a commission from 
the Court of Chancery ; and 3, Persons not so found lunatic, 
but who are placed under the restraint of a lunatic asylum. 
The first and second of these classes this Committee do not 
intend to consider on the present occasion, but they are very 

I It seems proper to state that the amendments made by the Committee did 
sot in any material point alter the recommendations of the Committee, or 
modify the opinions therein expressed. But the Report was carefully revised, 
and some further facts and statements* chiefly corroborative of the views of 
the Committee, have been added to the Report. The Report as it now stands 
has the unanimous approval of the Committee. — Ed. 
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desirous of directing the attention of the Society to the third 
class of lunatics ; that is to say, persons not being paupers, 
and who are not found lunatic under a commissiou, but who 
are placed under the restraint of a lunatic asylum. 

It is now about seventy ^ years ago that the first attempt was 
made to provide for or protect this class of lunatics, who may 
be considered as belonging, with certain exceptions, to the 
middle classes of society; not coming, on the one hand, 
under the denomination of paupers, and on the other not 
having property sufficiently large to afford the expense of a 
commission and the subsequent proceedings in Chancery^^ 
The principal act for the protection of this class of lunatics 
is the 8 & 9 Vict. c. 100. * (a most valuable act not 
only in what it actually accomplished, but in what it is 
likely to lead to). By virtue of this act a permanent body 
of Commissioners in Lunacy is appointed, and it is enacted 
.that it shall not be lawful for any person to receive two or 
more lunatics into any house, unless such house shall be a 
county or borough lunatic asylum, or a hospital duly rer 

' See Report Metrop. Commissioners in Lunacy (1844), p. 1. ; and the Re»- 
port of Commissioners in Lunacy (1847) p. 67.} for the history of these attempts^ 
It appears by the preamble of the 14 G. 3., Jan. 1774, that in consequence of 
" many great and dangerous abases in houses for the reception of lunatics,** five 
Fellows of the College of Physicians were appointed to license and to visit 
licensed lunatic asylums in London, Westminster, Middlesex, &c Act coi^ 
tinued 19 G. 3. ; ditto 26 G. 3.; ditto made perpetual; Mixed Commission, 9 
G. 4.; amended, 10 G. 4. ; physicians and barristers to be commissioners, 2 & 3 
W.4. (an. 1832); continued 5 & 6 W. 4. (an. 1835); continued 5 Vict, (an, 
1841 ) ; amended 5 h6 Vict. (an. 1842) ; lastly, the act of 8 & 9 Vict c 100. 
(4lh Aug. 1845). 

' It has been calculated that Chancery lunatics number 3 out of every 100 
lunatics, and the two remaining classes embrace the remaining 97, of which by fiir 
the greater proportion are paupers.' In 1 843 the total number of insane per- 
sons ascertained to exist in £ngland and Wales exceeded S0,000. (See 
lleport of the Metropolitan Commissioners in Lunacy, 1844, p. 7.) In lf)47 
they amounted at least to 83,000, of whom 5000 belonged to the higher and 
middle classes of society, and about 18,000 were patfpers. (Report of the Com', 
missioners in Lunacy for 1847, p. 54.) In a subsequent page they are estimated 
at about S6,5I6. 

' It is to be observed that many of its provisions are re-enaetmenta of thk 
provisions of previous acts. The Commissioners were first appointed in 1898. 
(Secfosf, p. 317. n. 3.) A consolidation of all the acts relating ta lunacy 
would be highly desirable. 
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gifttered under the act, or a house for the time being duly 
lioeosed under that or some other act of Parliament; and 
in general no such persons can be legally received in a house 
80 licensed without a written order from the person sending 
him, and two medical certificates, each of them being signed 
by a physician, surgeon, or an apothecary, in such form as pre* 
scribed by the act. It is also provided that the medical 
man attached to the establishment should certify as to 
the particulars of the case.^ Nor can even a single person 
be legally received or taken charge of in an unlicensed 
house as a lunatic without such order and certificates, 
unless the person receiving him be one deriving no 
profit from the charge. The licences in question are to 
be granted after fourteen days' previous notice (for any 
period not exceeding thirteen calendar months) in London 
and Westminster, and many of the suburban parishes, by the 
Lunacy Commissioners sitting as a board, composed partly 
of medical men and partly of barristers, at a quarterly or 
special meeting ; and in the country by the justices for the 
county or borough in general or quarter sessions. It is 
provided that the keepers of such houses shall constantly 
report the admission, death, removal, discharge, or escape of 
patients; that the houses shall be provided with proper 
medical attendance; that they shall be frequently visited 
and inspected by the Commissioners and by visitors ap- 
pointed in the country by the magistrates at quarter sessions, 
at uncertain and unexpected intervals, and in certain cases 
even by night ; that reports shall be made by the visitors to 
the Commissioners, and by the Commissioners to the Lord 
Chancellor, in June every year, of the state of the houses 
visited by them, and the care of the patients therein, and 
that any persons detained therein without sufficient cause, 
with the exception of persons found lunatic under a com* 
mission, or confined by order of the Secretary of State for 
the Home Department, or under the order of ai|y court of 
criminal jurisdiction, may be set at liberty by the Commis* 
sioners or visitors* By statutes 3 & 4 W. 4* c 36. and 

1 .8 & 9 Vict. c. 100. s. 60 
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5 & 6 Vict. c. 84. it is enacted that the Lord Chancellor 
may appoint three persons, two of whom shall be physicians 
and one a barrister, to be visitors for superintending, in- 
specting, and reporting upon the care and treatment of 
certain persons found lunatic. That for this purpose there 
should be joined with them the " Masters in Lunacy," being 
two judicial persons lately appointed for the discharge of all 
the duties generally under commissions in the nature of 
writs de lunatico inquirendo. But these statutes only apply 
to persons found idiot or insane under a commission in the 
nature of a writ de lunatico inquirendo. 

Under the present acts, then, it comes practically to this, 
that any person may be placed in a lunatic asylum on producing 
a written order which may be signed by any person, and two 
certificates, each signed by a medical man, that they consider 
him insane, and may be lawfully detained in such asylum, with* 
out any further opinion being taken as to the fact of the lunacy, 
and subject only to the visits of the Commissioners in Lunacy 
before mentioned, and in the country, of the visiting justices 
in addition. It is to be remarked that all the persons who thus 
concur in depri\'ing the alleged lunatic of Kis liberty (except the 
Commissioners and visitors) may have an interest in represent- 
ing him to be a lunatic, and keeping him confined. In the per- 
son signing the order already mentioned there may be an in- 
terest the most direct. The person who arrests him, and takes 
him by force, if necessary, to the asylum, is subject to no regula- 
tion ; he is not a person in any way recognised by the law ; he 
is appointed by no person directly responsible. The occupation^ 
though a necessary one, can only be endurable by a particular 
class of persons ; and we thus find that those who are so em- 
ployed are sometimes persons of bad character. The medical 
men who sign a certificate, are not any body of that profession 
resident in the several counties selected for their peculiar skill 
in this department of medical knowledge, or their especial 
standing or respectability : they may be any members of that 
profession wherever resident, with some unimportant qualifica- 
tions ^ whom the parties interested choose to select; and it 
may be that in a particular case applications may be made 

' As to these see 8 & 9 Vict. c. 100. s. 49. 
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to many medical men previous to the necessary certificates 
being procured ; and of course if any misconduct is required, 
those members only will be chosen who are capable of it, and 
such will find their way into the most honourable professions. 
It is also to be observed that even in the most upright members 
of any profession there is a natural sympathy with those who 
employ them, from which it is difficult for the mind to divest 
itself. Thus any person whoever, sane or insane, may possibly^ 
be immured for life in an asylum on false or erroneous certifi* 
Gates, which have been procured from medical men of very 
questionable character. The Commissioners in Lunacy, how* 
ever, established as a permanent body^ in the year 1845, are 
a very considerable check upon the abuses of this system ; they 
consist of eleven commissioners, of whom six are visiting com-^* 
missioners, three being physicians and three barristers, whose 
duty it is to visit and exercise control over the lunatic asylums 
of the whole country ; the remaning five, who visit and per- 
form other efficient service chiefly in London, receive no re- 
muneration. It seems, however, almost impossible that the 
Yisiting Commissioners can make a special examination of 
each of the persons so confined ; at all events, it is certain 
that in many cases a considemble interval must take place 
between the date of the first confinement of the lunatic and his 
examination by the Commissioners. Within their own juris- 
diction they are to visit each asylum not less than four times 
a year; and those in the country not less than twice in a year ; 
and in many cases it is presumed the Commissioners will 
content themselves with this number of visits. It would 
seem, indeed, that considering the number of the lunatics so 
confined in England and Wales, that all that the Commis- 
sioners can do is to give a general superintendence over the 
asylums, and regulate their mode of proceeding, and at far- 
thest attend to the more prominent and special cases. This, 

' It should be observed that the proprietor of an asylum keeping a sane per- 
son in confinement would be liable to an indictment for conspiracy, and would, 
as has occurred, be subject to deprivation of his license, for not reporting the 
fact to the Commissioners or Visitors. 

' Previous to that year they had been only appointed from time to time for 
three years. 
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indeed, appears from the valuable . reports which they have 
made. 

Believing that in all this the Commissioners and Visiting 
Justices render most valuable services to the public, your 
Committee are still of opinion that something more is requiredj 
and that the complete necessity of the case demands attention 
to two important matters ; first, as to the liberty of the sup-* 
posed lunatic, and next as to his property. Your Committee 
are also desirous of offering some observations on the regu- 
lation of lunatic asylums on some points not hitherto fully 
attended to« 

I. Audi firsts €tB to the liberty of the supposed lunatic. — It is 
obvious that where misconduct or fraud are intended, the pre- 
sent system does not provide effectually against them. It would 
not be an impossible train of circumstances to bring together 
that the two medical certificates should be obtained from 
interested, careless, or even corrupt medical practitioners ; that 
tiie caption should be made by ignorant and sordid agents, at 
the instance of wicked relations or false friends, who, if they 
were such, would have no hesitation in also signing the order. 
Nor is it difficult to suppose that the person so lodged and con- 
fined in an asylum should be detained there by unfair means, 
and that great cruelty should be practised upon him. There la 
abundant evidence to prove that all this has fonnerly o<?curred; 
and that one or more of the persons necessarily employed ia 
carrying the caption into effect often abuse their authority, 
is certain. The question is, whether there is a sufficient 
amount of evil to warrant some further legislation on the 
subject; and your Committee have come to the conclusion 
that there is. For it is to be remembered, that where 
so great an abuse as the unjust deprivation of liberty can 
easily be committed, the interference of the legislature i» 
sufficiently warranted. What, then, is the remedy which 
should be proposed ? 

It seems right that immediate means should be taken in 
<^es of lunacy for the custody of the lunatic, as well for the 
safety of himself as others ; and the power of giving evidence 
as to the fact of lunacy can be, your Committee fully admit, no 
where so properly placed as in the hands of the medical pro- 
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fession. Your Committee would therefore leave untouched 
that part of the law which requires medical men to give cer- 
tificates on this point. All they object to is, that certificates 
should have the eifect of authorising perpetual confinement 
without any fiirther examination, except that made by the 
Commissioners in Lunacy and the visiting justices in the 
country, which may be deferred for a very considerable period 
after the lunatic has been first confined. Your Committee 
are of opinion that before the liberty of a person is taken 
away on the ground of his being a lunatic, there should be 
a further inquiry by some person having a judicial character 
within a reasonable period, to be determined by law, after 
the first confinement in the asylum. And as to this, it is to 
be further observed, that a residence for any time in an 
asylum has been known under certain circumstances to ren- 
der the person so confined insane. To whom this judicial 
investigation should be intrusted is, perhaps, not of great im- 
portance, if the principle of some judicial investigation be 
admitted. 

Whenever it was practicable to obtain the opinion of the 
** Masters in Lunacy," they would seem to be the most 
proper persons to be employed. But if this were not con- 
venient, it would be necessary to resort to some other tribu- 
nal, as the Judge of the County Court, or the Magistrates at 
Petty Sessions, who might act in public or in private as they 
might judge expedient, or it might be thought more advisable, 
at the option of the alleged lunatic, if he were capable of exer- 
cising it, to call in a jury of five or seven to decide on this 
fact ; but your Committee are, on the whole, inclined to 
prefer leaving the matter to be decided on by some judicial 
person, on whom the responsibility of the confinement should 
entirely rest. As a point in comparative jurisprudence, it is 
to be observed, that in Scotland no person is received in a 
lunatic asylum without an order from the sherifi-deputo or 
substitute, who must satisfy himself as to the propriety of the 
order by the certificates of two medical men, and such other 
evidence as he thinks necessary under the circumstances* ; but 
the committal never rests on medical evidence alone. 

» 55 Geo. S. C.69. a. 9. j 9 Geo. 4. c. 84. s. 5. ; 4 & 5 Vict. c.«0. s. 1. 
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IL But there is another very important portion of the 
subject for which the recent acts make scarcely any provision 
at all : we mean as to the property of the person so confined. 
On a person being found a lunatic under a Commission from 
the Court of Chancery, the property is taken possession of by 
the order of that Court, and is placed under the control of 
his Committee: but where a person is declared to be a 
lunatic by certificates, no provision whatever is necessarily^ 

1 There are two clauses of the 8 & 9 Vict c. 100. (ss. 94, 95. )» which enable 
the Master in Lunacy to make inquiries, and to report to the Lord Chancellor 
on the subject in certain cases. But your Committee conceive them quite 
inadequate to remedy the mischief complained of, because immediate steps are 
required when there is any fear of improper misapplication. The Commissioners 
in Lunacy also consider these clauses to be insuflScient. In their Report for 
1847, p. 28., they state that the procedure is practically unavailable in cases cf 
small income. The Committee, however, wi:ih to state what they understand 
has been done under those clauses. Under sect. 94. the Commissioners in Lu- 
nacy may report to the Lord Chancellor when tliey <* have reason to suppose 
that the property of any person detained or taken charge of as a lunatic is not 
duly protected, or that the income thereof is not duly applied for his main- 
tenance." Under sect. 95. the Lord Chancellor may direct one of the Masters 
in Lunacy to examine a person who has been detained as a lunatic for the 
twelve months then last past (under certificates), or who shall have been the sub- 
ject of a Repoct (as above mentioned) by the Commissioners (sect. 95.), and 
take evidence and report to the Lord Chancellor whether such person is a 
lunatic. When the Master reports that such person is a lunatic, and such re« 
port is confirmed, the Lord Chancellor may appoint a guardian of the person 
(with the powers of a committee of the person) and a receiver of the estate, 
whose powers are not equal to those of a committee of the estate, but to those 
of a receiver merely. The proceedings in the office of the Masters in Lunacy 
and the Secretary of Lunatics are nearly the same as under commissions, but in 
some respects less expensive. The expense of a grant is saved, but a recog- 
nisance is entered into by the receiver for the security of the lunatic*s estate. 
When the proceedings do not originate in a Report by the Commissioners in 
Lunacy, the Lord Chancellor's direction to the Master in Lunacy is granted on 
petition, as in the case of an application for a commission. 

Since the act passed in 1845, there have been about thirty cases reported on, 
averaging ten a year. But in two of these cases it was found that the Lord 
Chancellor's powers were insufficient, and Commissions were afterwards issued 
at great expense. In a few cases no proceedings have been taken subsequent 
to the confirmation of the Master's Report as to the lunacy simply. The reason 
of this in One case is, that the Lord Chancellor under the act has no sufficient 
power (so it is supposed) to compel a transfer of stock by the Bank of England. 
In other cases, probably, a difficulty with respect to costs has stopped the pro- 
ceedings, as it seems that the act only enables the Lord Chancellor to deal with 
the income of the lunatic not tht corpvs of his property. It is not surprisingy 
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made as to his property ; this is spent and appropriated as his 
relations or friends can best armnge. It may be quite true 
that in many cases it is properly managed ; but^ on the other 
hand, it is obvious that the door is open to great abuse in its 
management ; and it cannot be doubted that many acts are 
committed, even with the best . intention, which are not 
strictly legal, while in some cases it is certain that the pro* 
perty is fraudulently applied or made away with.^ 

Your Committee have in this respect a great and, as they 
conceive, a most important alteration, or, to speak more cor» 
rectly, restitution, of the law to propose. They have to re- 
commend that within such period after the lunacy has 
been properly established as the judicial officer who shall 
have determined as to the fact of lunacy shall deem 
reasonable, the property of the lunatic of all kinds shall 
Test in an official committee, to be administered for his 
benefit by the Masters in Lunacy, or by some local juris* 
diction in the provinces. In making this proposal, the Com- 
mittee consider they are only reviving an old rule of law, 

therefore, that when the income is very small (not sufficient for maintenance), « 
solicitor will not be at the expense of proceeding and paying money out of 
pocket Sect. 96. gives the Lord Chancellor jurisdiction over the person and 
property of these lunatics only, while they are pioperly confined under cer* 
tificates, and *' for such further time, not exceeding six months, as the Lord 
Chancellor may fix/' (The General Orders fix six months.) Three objections 
occur to this Committee as to the mode of proceeding ; namely, the want of 
power in the Lord Chancellor to apply any part of the corpus of the lunatic's 
property in payment of costs, or for any other purpose ; the difiSculty men* 
tioned with regard to compelling the Bank of England to transfer stock or pay 
dividends ; and the insufficiency of the receiver's powers. It is not always 
easy to say what is the difference between the powers of a receiver and a com- 
mittee of the estate ; but in dealing with the real estate of a lunatic, the 
difference would be discovered. One very great drawback to the new powers 
under the 8 & 9 Vict. c. 100. is the great expense. The expenses of the com- 
mission and inquisiiiou (counsel, jury, and sheriff's expenses chiefly), and also 
ihe expense of the grant, are saved ; but in most other respects the expense is 
the same as in proceedings under a commission, and, as has been shown, the pro* 
ceedings are not equally effectual. See Lord Chaocellor's Orders in Lunacy 
under this act, I Dec. 1845; and the second edition of Shelford on Lunacy, 
pp. 221— 226. 

' In the Report of the Commissioners for 1847, p. 60., the property of lu- 
natics is roughly stated as involving the administration of about 1,000,000/. pet 
minuro, and a capital amounting in value to several millions of money.^ 
VOL. IX. T 
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esforced by a statute obsolete indeed, but certainly not re- 
pealed^ and cited by Blackstone^ as still in force ; the stat. 
17 Edw. 2, c. 9., usually called the statute De Prerogative 
Begis ; by which it is declared that the king shall provide for 
the custody and sustentation of lunatics, and preserve their 
lands and the profits of them for their use, when they come 
to their right mind. It seems clear that the old principle 
of our law was that thie Crown should take charge of every 
lunatic with lands; t. e. with property; and the practice has 
been only discontinued by reason of the expense attending 
the execution of writs de lunatico inquirendq. The theory 
of the law is, that in every case where there is property the 
Crown takes possession of it for the benefit of the lunatic. 
This jurisdiction can be most properly exercised by the Lord 
Chancellor as representing the Crown in this particular. 

Your Committee are quite willing to admit that the 
procedure of the Court of Chancery is ill-adapted for the 
administration of the amount of property usually possessed 
by the class of lunatics of whom they are treating ; but this 
is merely an additional argument for the introduction of 
those necessary reforms into this Court which this Committee 
has already recommended, and which would adapt its pro- 
cedure to the necessities of the times, and enable it to deal 
with small as well as large properties. But it is to be observed 
that the machinery of the Office of the Masters in Lunacy is 
already much more simple and somewhat more cheap than 
that of the Masters in Chancery ; and in the new department 
of the Visitors of Lunatics, which is in some degree connected 
with that of the Masters in Lunacy, the principle of an 
ad valorem payment has been to a certain extent acted on. 
If this principle were adopted more completely, and a few 
other alterations made, this Committee believe that the 
Court of the Masters in Lunacy would be well adapted to 
deal with all lunatics not coming within the description of 
paupers. Mr. Enfield, the chief clerk of the Masters in 
Lunacy, in his evidence before the Fees Committee of the 
House of Commons (First Beport, 1848, p. 37.) gave the 
following opinion on this subject : — " Having first settled 

1 1 Bla. Com. 305. See M to this act, 1 Spence*s £q. Jur. 61 B. ! 
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how large an annual rate has to be imposed on the suitors to 
pay the salaries and expenses of the Court, taxes should be 
put on the proceedings in the Court to raise the required 
amount ; in arranging which, regard should be had to the 
value of the subject-matter in the suit and under adminis- 
tration, and to the length and trouble of the proceedings." 
** It would," he says, " be found very practicable to carry 
out this principle by fixing a per centage or ad valorem duty 
on the dividends and interest on the funds of the suitors at 
the accountant general's, and a like duty on the incomes of 
estates under the care of the Court as appearing on the 
receiver's accounts ; and further by a stamp duty, on which 
the official documents are written." Mr. Enfield adds, 
in answer to a subsequent question, " The business of our 
office is wholly that of administering property, and there** 
fore the principle of per centage, or ad valorem, is strictly 
applicable to every thing in the office." If some such 
principle as this were acted on, it seems probable that small 
properties, in which very little trouble was necessary, might 
be very economically managed. But your Committee wish 
to state their strong opinion that to be practically of use, the 
machinery for managing the property of lunatics of moderate 
means must be cheap and simple. 

The advantages which would attend on this proceeding 
would be, that the property of the lunatic would no longer be 
left to the mercy of his relations or others who may get or 
keep possession of it ; nor would the lunatic, on the other 
hand, be exposed to the ill-consequences which frequently 
follow from illegal though often well-meaning acts, but such 
property would be duly received and administered. Proper 
allowances for maintenance, &c. would be made not only to 
the lunatic himself, but also to such relations as had a just 
claim on him ; his real estate would be properly superin- 
tended, the buildings repaired, the debts duly collected, 
the moneys rightly invested, and the whole retained for 
the benefit of those interested, instead of being ill-adminis- 
tered, or positively wasted and dissipated, as now too often 
happens. It is true that the lunatic might speedily recover, 
and be able again to manage his own property ; but if the 

Y 2 
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office fees were small (and they might easily be made so), 
he would not object to paying something for the machinery 
which restored his property to his own custody. It may be 
further observed on this head, that by the Code Civile of 
France (liv. i. tit. 2. ^2,)^ the Tribunal de Premier Instance 
has power in an early stage of proceeding to appoint a 
provisional trustee (administrateur) to take charge of the 
person and property of the lunatic. This trustee continues to 
act until judgment of interdiction, when a guardian (tuteur) 
is appointed.* 

On this part of the subject your Committee are glad to 
strengthen their own opinion by that of the medical officers 
of a long established and well conducted asylum, the Royal 
Lunatic Asylum at Dundee. In their Report for 1847, 
they say, " In our opinion, while doing justice to paupers, 
the legislature ought to endeavour to throw the shield of pro- 
tection over the wealthy lunatic at the same time. Safe 

' Pulleine on Foreign Asylums, p. 27. By the law of Scotland a person of a 
facile, weak, or profuse disposition may voluntarily interdict himself from doing 
any deed which may affect his estate without the consent of certain persons 
named by him, and technically called interdictors. The restraint thus volun- 
tarily imposed cannot be recalled at the pleasure of the person who has laid 
himself under it ; but it may be removed — 1st, by a sentence of the Supreme 
Court, either on the ground that it was originally unnecessary, or that the in<* 
terdicted person has, since the interdict, become ret 8u<b providus ; 2nd, without 
judicial interference it may be removed by the joint act of the interdictor and 
the interdicted person ; Srd, where a quorum of interdictors is named, the re- 
straint ceases, if by death or otherwise the number of interdictors is reduced 
below the quorum. The annual income only of the interdicted person being 
applicable to his maintenance, he is thus placed in respect of his property in a 
situation somewhat similar to that of a feme coverte in respect of the income of 
her separate property when restrained from anticipating the growing payments 
of such income. With the sanction of a judge of the superior courts in Eng- 
land it might be expedient to extend the law of voluntary Interdiction to cases 
even of persons who are lunatic and sane only at intervals. By adopting the 
law above referred to, much distress of mind, caused by public proceedings in 
cases of lunacy, to the relations of the parties would be saved ; and there seems 
to be a great expediency, particularly in cases of weakness of intellect from old 
age, &c., in enabling such persons to protect their property from the scheming 
intrigues of interested relations or others ; for though as the law stands a person 
of a facile disposition may, by a voluntary settlement of land, attain in part the 
objects here alluded to, yet by a subsequent sale of such lands to a purchaser 
for an adequate valuable consideration, such voluntary settlement may be 
defeated, though the purchaser had notice thereof. 
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custody is not enough except in so far as it is a protection to 
the public ; the comfort and the probable cure of the patient 
ought also to be attended to. We would earnestly press 
upon the attention of the legislature the necessity that exists 
for making some provision in the act in behalf of wealthy 
lunatics. A provision should be made also, that when such 
lunatics are sent to an asylum, no relative alone should have 
the power to remove the patient, or to limit at his own will 
the sum to be expended in the maintenance, comfort, and 
cure of the unfortunate person. We believe it is no uncommon 
thing for a patient, with a free income of several hundred 
pounds a year, to he restricted by his relatives to a mere pittance 
— say forty pounds — that they themselves may look forward 
to the enjoyment of the surplus when he is dead. Our opinion 
is, that in all cases of lunacy, when the patient is wealthy, 
the power of removal and of limiting the allowance for his 
maintenance, comfort, and cure, ought to be exercised under 
the control of the sheriff of the county. If a board of 
lunacy is to be appointed for Scotland, whether lunatics are 
to have the benefit of trial by jury before admission or not, 
part of the duty of its Commissioners and Inspectors ought 
to be to inquire into the state of the funds belonging to 
private patients, as well as into the condition and treatment 
of the patients themselves; and this for the obviously equi- 
table and humane purpose of ascertaining whether their com- 
forts and indulgences are commensurate, or are stinted by 
relatives or guardians." (Pp. 24, 25.) These opinions are 
dictated by the practical experience of two physicians (Dr. 
Nimmo and Dr. Mackintosh), long acquainted with the par- 
ticular circumstances relating to the class of lunatics who 
are the subject of this Report, 

III. A few words remain to be added as to the further 
regulation of the lunatic asylums appropriated to this class of 
lunatics. 

A question has arisen, whether the whole class of private 
lunatic asylums should not be abolished, and public asylums 
substituted, which should be subject to the direct control of 
the government. Your Committee are not prepared at present 
to recommend that this should be done, although it deserves 

T 3 
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consideration. It cannot be denied that the proprietors and 
keepers of private asjlums^ who take a narrow though erro- 
neous view of their interest, must desire to keep those 
patients who pay a handsome board as long a time in their 
custody as possible ; and that much abuse and. cruelty have 
prevailed in some of these establishments, and may be still 
committed.^ But, on the other hand, the true interest of 
the proprietors and medical authorities of these asylums, as 
well as their bounden duty, is not only to cure their patients, 
and restore them to their friends as soon as possible, but to 
render their residence, while in confinement, as comfortable 
and happy as may be. It is to be observed that in Scotland S 
private asylums, although they exist, are but little encouraged, 
but that the public asylums provide for the reception of the 
better class of patients, and that this is not only found advan- 
tageous to the richer classes, but proves beneficiid to the pauper, 
lunatics. There can be little doubt that public asylums, being 
more under the control of public opinion, are better managed 

1 That this txisted at late as tha year 1847, i$ fully Bhowii by the Fouith 
Report of the Comroinionen (1847), part 3. 

* In Scotland all the public lunatic agylumg receive patients of the better 
classes of society, and the managers of those institutions at Dundee, Montrose, 
Aberdeen, Glasgow, &o. seem to regard the higher board paid by the richer 
patients as going far to enable them to carry on the a0airs of their institutions- 
in a better manner than they would otherwise be enabled to do, especially at 
regards the diet and comforts of the pauper class patients confided to their care by 
parochial authorities, who in many «ases pay no more than at the rate of 1 5^ to 20L 
a*year for each patient. In England several of the county lunatic asylums, as 
those at Gloucester, Stafford, Nottingham, Leicester, &o., receive patients of th* 
better class of society, who, in consideration of a higher rate of board, have a 
better diet, more comforts, &c. than the ordinary patients. Some of the other 
public asylums in England, as the York Asylum, the Bethel Asylum, Norwich; 
St. Thomases Hospital, Exeter, &c., also receive patients of the better classes of 
society. It may be said that in Scotland (though the reverse seems to be the 
case in England) the feelings and opinions of the relatives of patients of the 
better classes of society seem in most cases not to be unfavourable as regards 
the propriety of their relatives being sent to public institutions, instead of bein^ 
sent to private lunatic asylums. No doubt in both parts of the United Kingdom 
there frequently prevails on the part of relatives strong objections to the pro- 
priety of sendin;r the patient to a lunatic asylum in the earlier stages of the 
disease, under the plea that, by keeping the patient in the family, in retirement, 
there is a greater chance of a speedy recovery ; but this has been found in prac- 
tice to be an erroneous opinion. 



Treatment of Lunatics. 327 

than private asylums^ and that more of the patients recover. 
The Lunacy Commissioners in their Beport for 1847 say, " The 
public asylums have been in advance of the rest. The funds 
by which they are raised and supported, and the causes which 
influence those who have control over them, necessarily give 
them a superiority over private establishments/' (P. 63.) The^ 
Chairman of the Gloucester Quarter Sessions, on suspending 
the licence of a private lunatic asylum, on the 18th of Oct. 
last, entered at some length into the distinctions between public 
and private asylums. 

" Having had a good deal of conversation with magis- 
trates and other persons on the subject, I have found that 
a great want of knowledge exists relative to the management 
of insane persons, both in public and private institutions. 
The law is said to be more favourable ta the rich than 
the poor, but here it is the contrary : the law is far more 
favourable to the poor than the rich. The law, as regards 
public institutions for the reception of the insane, has many 
safeguards, which are not held as shields over the rich; 
and as these safeguards for the rich are so few, it becomes 
more than ever the duty of this court to see that what safe- 
guards there are should be carefully attended to, and not be- 
set aside on any ground. Now, to draw a comparison be- 
tween public and private asylums, we find that the public 
asylums, in the selection of superintendents and other officers^ 
select from a vast number of individuals, and the persons 
chosen are persons who possess the 'best testimonials ; but in 
private asylums there is nothing of the kind. The law only 
requires^ that persons should give fourteen days' notice of 
their intention to apply for the grant of a licence to keep an 
asylum ; the law does not point out that the applicant shall 
produce testimoniJEtls of fitness, and therefore this safeguard is 
lost. Then, again, as to the situation of the inmates of 
public asylums, that is, of pauper patients, and the situation 
of the inmates of private asylums, that is, the richer patients, 
we shall find an immense difference between them. In the 

* It may be here observed that magistrates ought to follow what the Com- 
mittee believe to be the practice in the London districts, which appears to be more 
strict than in the country. See as to this Further Report, 1847, p. IS. app. 
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public asylums, the superintendents and others have na 
interest to detain patients unnecessarily — no interest what- 
ever but to cure them as soon as possible, because there is 
less trouble in a speedy cure ; but in a private asylum, there 
is a reason for detaining patients, because, if there are na 
patients in the institution, there are no profits arising from it. 
That is the especial feature of piivate asylums — there is a 
decided interest in detaining patients. There is a decided 
interest, in the same way, to do things as economically as 
possible; but it is not so in public institutions for insane 
persons. And this last point is of the greater importance, 
because generous diet, good treatment, and amusements are 
the modern means of curing insanity. Now, wliat is the 
fact with private asylums? Their interest is to use the 
cheapest mode, which is mechanical restraint (not the best 
mode) ; and restraint is the cheapest, because, when parties 
are tied up, no attendants are required, and are not kept* 
Now, the safeguard against improper conduct in private 
asylums is two medical certificates. First, there must, by 
the law, be two certificates given by two physicians, surgeons^ 
or apothecaries, before a patient can be admitted into a private 
asylum. In cases of emergency, one certificate so signed is 
sufficient, but within three days the party confined must be 
examined (certified) by some other physician, surgeon, or 
apothecary not belonging to the institution in which the 
patient is confined. The next safeguard is the visits of two 
Commissioners of Limacy ; but this amounts to very little, 
for the Commissioners are not compelled by. law to visit m^ure 
than twice a year ; and the circumstances in Dr. ' 'a 

case occurred in the middle of the interval between their 
visits, those visits being eight months apart, that is, from the 
18th of May, 1847, to the 22d January, 1848. The next 
safeguard is the visits of the persons appointed to visit by 
this court ; these are not less than three magistrates, with a 
physician, and they are not compelled to visit more than four 
tunes in the yean Usually they visit once a quarter. The 
visits of the relations of patients may or may not be refused ; 
but if there is any special reason which may influence the 
keeper of a private establishment to prevent relations from 
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seeing a patient, he has only to deny them^ on the ground of 
ill healthy and there is an end of it. There is a special clause 
in the Act of Parliament, the object of wliich is to enable 
two visitors to visit not only in an ordinary way, but in an 
extraordinary way. Supposing a patient in any asylum com- 
plains to the visiting magistrates that he is detained though 
he is not in a state of insanity, or that he is ill-used being 
insane, there are special visits which may be made by the 
Commissioners. But supposing the complaint of the patient 
is not allowed to go to the visitors, there is an end of the 
utility of that special clause. In fact, there is time to make 
a man mad if he be put under restraint until the visit is made. 
There is another case : there is the question of a single 
patient of a private asylum placed in a house not forming 
part of the plan of the house licensed, but a building sepjurate 
from it. The establishment being distinct and separate, the 
visitors have no power of going into that separate house. 
That arrangement opens a very, very large field for abuses, 
for few Commissioners have the right to go in there ; only 
Commissioners who are members of a private board visit a 
house of that description. If it should turn out that in any 
of these separate houses in connection with private institu- 
tions, the rations of the patients are received from the original 
house, then it becomes a matter of serious question, wMfether 
or not the person holding such a house has the right to ex- 
clude the visitors from that house — whether he comes under 
the powers of the Act of Parliament— whether he can keep 
that house separate, because it involves great doubt as to the 
separation. It must not be forgotten, too, that there is some* 
times an interest in sending a party to an asylum. It must 
hot be forgotten, I say, that there is often a strong interest in 
the nearest of kin, strong reasons for sending a relation to a 
private asylum. To sum up, the only safeguards as regards 
private asylums are these : fourteen days' notice of intention 
to apply for a licence; two medical certificates, except in 
eases of emergency, when one will do temporarily ; the 
visits of the Commissioners in Lunacy twice a year; the 
visits of the ma^strates four times a year ; there are also 
entries to be made in the books of these institutions, and the 
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reports of the visitors are to be sent before the court The 
last regulations are very material ; the entries are to be made 
bj the visitors and Conunissioners ; and the law imposes on 
the keepers the responsibility of sending copies of the entries 
in three days to the clerk to the visitors. The law next im-* 
poses on the clerk to the visitors the duty of sending to those 
whose duty it is to license lunatic asylum keepers^ to the ma- 
gistrates at Quarter Sessions^ all the reports he has received. 
The law imposes on the Quarter Sessions the duty of ex* 
aminiDg these reports^ to see if the person from whom they 
come is a fit and proper person to have a licence renewed or 
not. The law really is unsatisfactory, in failiug to shield 
suiHciently the rich patients in private establishments for the 
cure of insanity. The safeguards against improper conduct 
in private institutions are so few, that there are many cases 
of abuse in private establishments not likely to occur in 
public establishments. Witness the case of Mr. Campbell, 
who was detained for fourteen years, at the end of which 
time he became possessed of some property. A jury was 
impannelled to inquire into his state of mind, and they 
actually determined not merely that he was not insane at the 
time, but that he never had been insane at any time. What 
I respectfully submit to the Court is this : the safeguards are 
so few, that it becomes absolutely necessary to see that these 
safeguards are attended to." (As reported in the Glotieester 
Journal of October 21. 1848.) 

The licence was ultimately granted on the 2d of January 
last, after a long and careful investigation, conducted by 
counsel, but the chairman thought it right to make the fol- 
lowing observations: — " The result of the inquiry has de- 
monstrated that private asylums have not the advantages of 
public ones, and that the law in such cases was most deficient^ 
and required alteration. The patients in many of these 
asylums were infinitely worse off than those in pauper 
asylums. The law and practice as regarded lunatics varied : 
for the poor it was based on publicity, while for the rich 
it was based on seclusion and secrecy. He would also ob- 
serve, that there was great remissness as regarded certificates^ 
that lettera were improperly withheld, and that magistrate* 
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should be more frequent and more careful in their visits." 
(As reported in the Morning Chromcle of Thursdaji January 4. 
1849,)* 

" The Committee have been favoured by Dr. Webster with the fblloTving 
sutement with respeot to Bethlem Hotpital:—*' Daring the S8 coniecutive 
years, ending the 31st Deeember, 1847, the following table shows the movement 
of Insane curable patients at Bethlem Hospital. 



Admitted. 



MalM. Females. Total. 
2,539 1 3,791 | 6,330 

Excess of Females over 
Males, 49*30 per cent. 



I- 



1 


Curwi. 




Died. 


Males. 
1,217 


Ftmalet. 
2,035 


Total. 
3,252 


Mslet. 

145 


Females. 
166 


Total. 
311 


or 

48-40 


or 

53-67 


or 
51-37 


5-71 


or 
4-40 


or 
4-91 


per 

eent. 

1 


per cent. 


per 
cent. 


per 
cent. 


per cent. 


per 
cent. 



•* During 100 years, ending the Slst December, 1843, the total admissions, 
cures, and deaths of curable insane patients, may be thus stated ; viz. ^ 
Admitted - 1 7,808 curable insane patients. 
Discharged cured 7,108 or 39-66 per cent 
Died - - 1,799 or 10-10 per cent. 
« In order to indicate the progrewive improvement which has taken place 
during the above period, it is instructive to know that in the 20 years ending 
the Slst Dec. 1762, the ratio of cores and deaths at Bethlem Hospital was as 
ibUowa— 

"* Cured 32*50 per cent, of the admissions. 
Died 21-66 per cent. ditto 
*< In 20 years ending 3 1st Dec. 1782, — 

** Cured 34*50 per cent. 
Died 1 S»20 per cent. 
*' In 20 years ending Slst Dec. 1802, — 

•* Cured 35-33 per cent. 
Died 5-20 per cent 
^ In 20 years ending Slst Dec. 1822, — 

"Cured 41*50 per cent 

Died 5 17 per cent 
'< In 80 years ending Slst Deo, 1842, ^ 

" Cured 51-50 per cent. 

Died 5*7 per cent. 

« But in 1847, the proportion of cures was 56 per cent, the deaths being 
3*82 per cent. 

« These figures show satisfactorily how much the ratio of recoveries has aug- 
mented, whilst the deaths have also remarkably diminished. It often happens, 
at the present time, that out of upwards of 400 insane patients, not a single 
individual is under even temporary restraint of any kind. On this point, Tt is 
interesting to remark that, 

*' In 1839 the average ratio of restraint was U patients a week, or 3-53 per 
cent 

** In 1842 the average ratio was 3 patients per week, or 0-81 per cent. 
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There is therefore a good deal of testimony in favour of 
public lunatic asylums, while at the same time your Com- 
mittee feel bound to state that many private establishments 
are conducted very properly, and with kindness and advan- 
tage to the insane. On the whole, therefore, your Com- 
mittee think that greater advantage will arise to the com- 
munity from continuing private asylums, but increasing the 
number and accommodation of public asylums. 

With regard to private asylums your Committee, however, 
recommend that increased inspection, more frequent official 
visits, and, what is perhaps even more important, greater 
strictness in granting both licences and certificates should be 
required. The publication of the returns directed by the 
act, your Committee conceive will tend to keep up a spirit of 
benevolent rivalry between public and private establishments, 
and will, it is hoped, in a great measure counteract any desire 
of improperly detaining any patient that now so frequently 
operates to their prejudice, and forms so serious an objection 
to the existence of private asylums. 

It would seem that it would be attended with advantage 
if public asylums were more universally established through- 
out the counties, and so managed as to admit of the reception 
of the richer classes, so that the public might, on the pay- 
ment of a handsome board, have the option of employing 

<* In 1847 the average ratio of restraint fell to only ^ of a patient per week, or 
0*6 per cent 

*< In fact, as already mentioned, oilen not one patient amongst all the inmates 
is now under restraint. 

"In old Bethlem Hospital, when personal coercion was so common, and the 
mode of treating the insane patients was very different from the present method, 
suicides were unfortunately often met with. For instance, in twenty years 
ending the 31st December, 1770, out of 3,629 patients admitted, 18 committed 
suicide, or 1 suicide in every 202 admissions. On the other hand, during twenty 
years ending 31 st Dec. 1842, in 4,676 admissions, there were only five suicides, 
or 1 in every 925 insane patients. Again, in the first-named period of 20 years, 
.55 patients "ran away" from the Hospital, being 1 escape in every 66 patients 
admitted ; whereas, in the 20 years ending the SJst Dec 1842, only 16 patients 
escaped, or 1 in every 292 admissions, being one-fourth tlie previous amount ; 
although the straightwaistcoat is now never employed, and the treatment of 
patients at Bethlem Hospital is very diflerent from what it was in the oldeu 
time ; amusements, occupation, and much greater freedom, in addition to medical 
remedies, being often put in requisition to aid their recovery.*^ 
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them, and the lunatic that of a treatment which left no 
suspicion as to the operation of interested motives. 

But there is one regulation applicable to these asylums, 
the necessity for which your Committee would most earnestly 
enforce. It is that provision should be made for their regu- 
lar visitation by the clergy, with certain restrictions. Your 
Committee cannot but express their surprise, that while so 
much care has been shown for providing proper advice for 
the bodily sufferings of the patient, no necessary provision is 
made for his spiritual assistance.^ Your Committee believe that 
to these afflicted persons the advice and visitation of a religious 
person would, in most cases, be peculiarly soothing and bene- 
ficiaL And they consider it to be the bounden duty of the state 
to make some provision for it. The Commissioners, in their 
Report for 1847, p. 221., say, ** We believe the moral treat- 
ment and the service of a chaplain are of much importance." 
And again, p. 228. " The regulation for the employment of, 
a clergyman and the performance of the duties of a chaplain 
in lunatic asylums afford means of great importance for 
improving the comfort, and promoting the recovery of lu- 
natics. At the Northampton Lunatic Asylum, there is a 
resident chaplain, who has unlimited access to the wards, and 
daily reads prayers, forming part of the church service, to a 
considerable portion of the inmates. We have been assured 
that the result has been highly beneficial. It is quite ob- 
vious that great discretion is called for in such an appoint- 
ment, and that an incautious or fanatical person might occa- 
sion great mischief, but a sensible and judicious clergyman 
would find many opportunities of traaquillising the minds 
of those over whom his sacred office gives him more or less 
influence ; and independently of other considerations, the 
regular attendance of patients on religious services has the 
effect of inducing habits of composure, and assists to preserve 
self-command, which must have a salutary tendency, and we 
have received repeated testimony that such has been the re* 

* As to the extent to which religious services are now afforded, see Report of 
Metropolitan Commissioners for 1843, p. 159, See also 2 & 3 W. 4. c. 107. 
8. 37. and 8 & 9 Vict. c. 100. s. 64., which imposes on the Commissioners the 
duty of making inquiry as to what religious instruction lunatics receive in the 
asylum. 
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Bult." It 18 further to be observed that in Scotlandi aceeM to 
the patients has been permitted for a eonsiderable time, under 
order of the sheriff, to clei^men of every creed to visit mem- 
bers of their respective persuasionn ; and the principle was ad- 
mitted and extended in a bill brought in last spring by the 
Lord Advocate. Your Committee are therefore anxious that 
the procuring the regular visits of the clergy should be ten* 
dered indispensable to the granting of any licence to a lunatio 
asylum. For it is obvious that the regular visitations by the 
eleigy of these asylums would act as a great but effectual 
means of control on the whole establishment, and they would 
also be the best depositaries of any abuse, real or alleged^ 
committed on any of the inmates* 

At the same time, although your Committee are of opinion 
that this visitation by the clergy would be of great advantage 
in many ways, medical, moral, and controlling, yet they also 
^recommend that the visiting clergyman ought not to be any- 
one who may chance to be in the neighbourhood, whose 
attention must be more or less casual, but a responsible paid 
chaplain selected for the office on account of his possessing 
the necessary qualification for the due discharge of so delicate 
a duty.^ It would seem most proper to vest this appointment 
in the county or borough magistrates, and that the payment 
should be made by the proprietor of the asylum to the 
county fund for the use of the clergyman. 
- On the necessity of independent supervision your Com* 
mittee would call the attention of the Society to the following 
passage in the Report of the Commissioners in 1847. ^' It 
is indispensable that powers of supervision should exist in 
every case, that they should be vested in persons totally 
unconnected with the establishment, and that the visitation 
should not be limited in point of number, and should be 
uncertain in point of time, for it is most imp<Mrtant to the 
patients that every proprietor and superintendent shotdd 
always be kept in expectation of a visit, and should thus be 

> In this recoiTimendation, the Committee have adopted very nearly tlie words 
of a letter on the subject addressed by the Bishop of Winchester to the Rev. C. 
Lane, a member of the Society, and which was placed at the disposal of tb« 
Committee. 
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compelled to maintain his eBtablishment and its inmates in 
such a state of cleanliness and comfort as to exempt him 
from the probability of censure. We are satisfied from our 
•experience, that if the power of visitation was withdrawn, 
all or most of the abuses that the parliamentary investigations 
of 1815, 1816, and 1827 brought to light would speedily 
revive, and that the condition of the lunatic would be again 
rendered as miserable as heretofore. '^ (P. 93.) 

On this head of further regulation your Committee wish 
also to observe, that while asylums having two or more 
patients have been the subject of statutory visitation, no 
sufficient provision is made for the regulation of houses 
where only one patient is received. These houses this 
^Committee believe are very numerous, especially in the 
-neighbourhood of London, and in some of them many of the 
<abuses which it has been the object of the legislature to 
abolish still exist. It may be admitted that in many cases 
the patient who can afford it is much better and more con* 
siderately attended to at an establishment of this nature; 
and, further, that the seclusion and retirement that he may 
here meet with is not only better adapted to his mental 
Buffering, but is calculated to restore him to health. Still 
making due allowance for these advantages, your Committee 
are of opinion that it is necessary that some further regula- 
tion should be made as to this class of asylums, and they feel 
disposed to recommend that a regular^ visitation should be 
extended to them. 

Your Committee would also offer the following recom-* 
TOcndations on this head : — That the persons employed by the 
keepers of asylums to effect the caption of lunatics should be 
placed on a register to be kept by the Commissioners in 
Lunacy, who should receive complaints as to their mis* 
conduct, and have the power of dismissal ; that the original 
order and certificates (and not copies only) should be depo- 
sited in the offices of the Commissioners in Lunacy, and not 
be given to the custody of the keepers of the asylum ; that in 

1 See as to these houses, 8 & 9 Vict. c. 100. ss. 90 — 93., and the Fourth 
Report of Commissioners (1847), 27,^28. 
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case of any sudden death of a patient taking place in a lunatic 
asylum, a coroner's inquest should be held, and that the result 
should be sent to the Commissioners in Lunacy; that no license 
of an asylum should be granted except to a duly educated me- 
dical man ; and that some further regulation should be made 
as to enforcing the residence of the proprietors of private 
lunatic asylums, which is now only insisted on in the case of a 
person receiving a licence for the first time after the passing 
of the late act. ^ It is to be observed that by an ordinance 
of the 18th December, 1835, art. 30., the keeper of a French 
lunatic asylum must be resident in the establishment ; and if 
he is not himself a physician, he must, by art. 19., provide a 
physician, who must also be resident.^ 

In calling the attention of the Society to these various 
points, your Committee feel they have by no means ex- 
hausted the subject of the reference. They have forborne to 
touch on many of those topics and histories connected with 
it which appeal to the feelings, which raise the indignation, 
and excite the horror of mankind. But though they have 
not thought this Society the fitting place for such recitals, it 
must not be supposed that they either doubt their truth, 
or are insensible to their just claims on the sympathies of 
the Society and the protection of the legislature. They 
wish however in this, as on all other occasions, to proceed 
cautiously, and not lightly to recommend alterations in the 
law, however plausible they may appear to be, without 
seeing how they may be carried practically into operation. 
But on the points to which they have adverted in this 
Report they believe that much benefit would result from 
specific legislation as to them. Before concluding they 
would remark, that there is a fourth class of lunatics, viz. 
those who live under the care of their friends, and who 
are not placed under the restraint of any lunatic asylum, and 
are not therefore strictly under confinement. As to this 
class, your Committee do not conceive that they come 
within the terms of the present reference, and they are not 
prepared to offer any observations. 

^ 8 & 9 Vict. c. 100. s. 25. 

' FuUeine on Foreign Lunaiic Asylums. 
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ART. VL~ FRENCH JUDGES SINCE THE 
REVOLUTION, 

W£ have more than once advertpd to the gross blunders of 
our good neighbours the French in their jurisprudence, and 
especially in that most important branch of it, the judicial 
system. The revolution of last February did nothing to im- 
prove those worthy people ; on the contrary, we find the 
most outrageous of all the demagogue acts was pointed to 
the utter destruction of judicial independence* The Pro- 
visional Government, the child of the Revolution, issued a 
decree that all judges should be chosen by the people, and 
that all should hold their places during pleasure ; thus subr 
jecting every decision of every tribunal, criminal and civil, to 
the hourly varying caprices of the mob, and making the mob, 
in fact, administer the justice of the country. How any 
men of ordinary regard for decency, or for their own cha- 
racter — how such men as M. Arago, or even M. Lamartine — • 
nay, or even M. Cremieux, inconsiderable as he may be 
reckoned — could put their names to such a decree, it passes 
our comprehension to conceive. Yet so it is. They signed 
it, and the unheard of decree, unheard of even in the worst 
times of Jacobin rule and of the Convention's tyranny, was 
the law of the land until the new Assembly met in May. 

To repeal this law was one of the Assembly's first acts, and 
it^ constitution declares the judicial ofiice to be only con* 
fercfd by the executive government, responsible to the legis- 
lature. So far so good. But then it also declares the 
judges to be irremovable — to hold their high offices for life^ 
or until convicted legally of crime. If this had been really 
and honestly enacted, and all the existing judges declared 
independent of the government, all would have admitted that 
every thing was done which sound principles demanded. 
But nothing like tliis was the case ; and we question if so 
gross a fraud was ever practised v^ this law of the new Con* 

yoL. ix» z 
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stitutional Assembly. The irremovable office was only to be 
that of the judges hereafter appointed I Thus, under pre- 
tence of making all judges independent, this dishonest as- 
sembly confines the independent office to a hundredth part of 
their number, making every one of the many hundreds now 
in office absolutely dependent on the good pleasure of the 
executive, in whose hands soever that power may be vested. 
No one can easily, in this country, form to himself a notion 
of the eagerness for office which prevails among our neigh- 
bours. It is their habit, their nature, or their second nature^ 
to consider that no person has any importance unless he bears 
some relation to the state ; in other words, unless he holds 
some office under government. The* failing of the late Mr. 
Canning was an extreme lust of place, and this he chose to 
cover over with the semblance, the outside show, of a prin- 
ciple, as men are too prone to do when they want to gratify 
a desire. He said no one could efficiently serve his country 
out of office ; he must have power, else he could do little* 
Hence his life was a struggle to get place and to keep it ; 
nor was there probably ever a poor man more out of his 
3Peckoning, than he who thought, when he tried to trip up 
Lord Castlereagh 8 heels in 1809, and received a stiff kick 
for his intriguC) that he should only go out gracefully to 
tome in more powerfully a few weeks after, but who re- 
mained excluded six or seven years, the most important of 
his time, and was only solaced by being sent for to receive 
the orders, and do the bidding of his rival, as his " most 
obedient and very humble servant," iat Lisbon; while that 
prosperous competitor was ruling the House of Commons at 
home. But all this love of place in Mr. Canning was ecm- 
iiected with power and splendour. Every Frenchmm of 
any rank above the labourer or the small shopkeeper — every 
lawyer, every author — all the class of proprietors, both ia 
inoney and in land — all whom it is possible to put in any 
kind of place under the government, are greedy of such ad- 
vancement in a degree, and with a voracity far beyond what 
our English habits and tastes render easily conceivable — 
and a voracity very far from keeping any proportion at all 
lo the value of the post so fiercely desired. It is not the 
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gain ; it is not the patronage, which is little ; not iho power 
or influence^ which is none — but the vanity gratified, the 
importance bestowed by being a public functionary; by 
having some connexion, how humble — nay, how mean 
soever, with the state. In old times, the public executioner 
used to appear with a bag and a sword in some turns on the 
public walks; and we doubt if it would be difficult to find 
men who had rather hold that last of places under the govern** 
ment than lead a wholly placeless existence. 

This strange desire of office, so very different from anything 
seen among ourselves, is partly, no doubt, owing to the small 
incomes of independent men; the non-existence of landed 
gentry; the abolition of all feudal rank; the extreme in«i 
significance of the peerage, even before late changes; th^ 
impossibility of any one obtaining distinction by the inde«> 
pendent exercise of his individual rights, " M. lo Juge," 
** M. le President," « M. le sous-Prefect," « M, le Con- 
seiller," are titles which, on the individual's entrance, fill the 
ears of the assembled society, and the sound tickles those of 
the happy functionary himself. The judge, in this way, findt 
himself in company with men of much larger income as well 
as far more talents than himself, but all of whom he is used 
to regard with the eyes of the multitude, who care for nothing 
but official rank. While he practised at the Bar, his inconie 
was double or treble what he receives as a judge; but his 
importance was nothing. Elected to the Bench, he may 
have no more than the wages of an upper servant in £ng<^ 
land, or he may have double their wages ; but he is a judgeji 
and that is enough. As long as he remains on the Bench 
his place in society is assured ; he is respected ; he is looked 
up to ; he is part of the state, the object of all men's devo- 
tion. Remove him, and he sinks into absolute insignificance. 
Nay, let him have regulated his whole judicial career by the 
greatest integrity, the most profound learning, the most ex- 
traordinary perspicacity, he becomes of no more importance, 
the morrow of his descent from the Bench, than the grocer 
who lives in the next street ; and all men's respect is forth-« 
with transferred to his unknown, it may be his incapable 
ancoessor. 

z 2 
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Need we say more to show how' powerfully the right of 
remaining a judge must operate in favour of the government 
and against the judge's independence. In England, we 
most justly consider as the best gift of the Revolution, 1688, 
the securing the independence of the judicial body. Yet, 
what was the judge's dependence with us compared with that 
position of absolute subordination which we have just been 
contemplating? An eminent lawyer, taken from the Bar 
and restored to his lucrative and honourable profession for 
doing his duty honestly and fearlessly in the Bench, presents 
rather an enviable object to our contemplation. In France, 
besides that the judge, in most cases, never had professional 
eminence on which he can retreat, he loses all the respect 
with which he had been encircled while he filled the Bench* 
He sinks into a private and an obscure, possibly a despised 
station ; he is for ever extinguished. To avoid this grievous 
infliction what pains will he not take I — what circuitous paths 
pursue to avoid giving offence ! — what scrupulous care, not 
use, to trim his words with all tenderness for the feelings of 
the men that rule I — what efforts leave untried to conciliate 
the powers that be ! In political cases how surely will hia 
sentiments go along with those of the government ! How 
steadily will his principles be squared by the rule and the 
plumb line of the existing administration ! ** It is not cor- 
ruption " — " it is not subserviency." " Such are his real 
feelings — his independent opinions. Were he to speak or 
to act otherwise, he would be a dishonest, and not an inde- 
pendent man." 

In examining the great matters — the most grave of all — - 
connected with judicial independence, we must never lose 
sight of one obvious consideration. A judge is not inde- 
pendent and honest who merely avoids committing gross and 
flagrant infractions of the law or violations of justice. Cases 
but rarely occur when any government can require any 
judge — can even secretly wish any judge so to stain the 
ermine. Most governments would lose fully more than they 
could gain by exacting such base compliances. But there 
are thousands of ways in which obsequious servility can help 
its maslQrs without glaring exposure of itself, A formidable 
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advocate may be thwarted ; a feeble adherent may be patron- 
ised ; a number of advantages, each nothing in itself, may be 
given to the executive as a party ; and yet all these advan- 
tages together may decide the cause, or, without deciding 
it, may bring incalculable benefit to the government in saving 
it from difficulties. And all these advantages may be given 
in the execution of the judicial office, no doubt, but in de* 
ciding points ruled by no positive law — matters left by the 
law to the discretion of the judge. Never let it be forgotten 
that every system of jurisprudence abounds, and must of 
necessity abound, in such matters, wMch the mere discretion 
of the courts alone govern. Well, then, in all these — and 
they are of the greatest moment to the rights of parties and 
the due administration of justice — there is the greatest lati- 
tude allowed for the judges to decide as tTiey please ; and in 
all such cases it is of the last importance that no judge should 
have the very least fear of the government, the very least 
personal interest to decide one way rather than another. 

Then only consider how the hundreds of French judges 
now under the absolute power of the executive are likely to 
decide, wherever that government has any interest to serve, 
any wish to gratify. Every one of these judges knows how 
anxious each succeeding ministry must be for vacancies, in 
order to promote its adherents. Every one of them knows 
that his utmost care to avoid offence, nay, his utmost zeal to 
give satisfaction, can alone save him from the fate which he 
deems the very last of calamities, the annihilation of his 
whole personal importance, by the loss of his judicial station. 
It is hard to imagine a judicial body more exposed to tempt- 
ation, more enthralled by dread of giving umbrage, than the 
1500 judges of France now are, in consequence of the most 
vile fraud practised by the incapable Assembly which has 
lately been misgoverning that ill-fated country. We expi-ess 
ourselves strongly as we strongly feel on this most important 
subject. We sincerely think that no assembly assuming to 
govern any free country, ever was guilty of so foul an 
offence against all just principle, or ever sought to cover 
that offence under a mask of such disgusting fraud. 

In truth, this Assembly was elected under an influence of 

z 3 
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two kinds : the disgust felt at thd i-ecent revolution by d.11 
respectable men, and which kept them at a distant from thd 
election^ an^ the active exertions of the commissaries^ 6r 
prefects, appointed by that unprincipled man, Ledru BoUin. 
Of these it is now notorious that six or seven were actually 
galley slaves who had escaped. Of ha4 been discharged after 
performing the works, to which for thefts and murders they 
had been sentenced ; others were men of the most noted 
incapacity, and who were appointed as a bribe to others too 
scandalously unfit for promotion, for instance, a young man of 
the second city of France, Marseilles, where his father edited 
an extreme paper, and had been disgraced by a fraudulent 
bankruptcy. Some were named for the all but avowed profit 
of Ledru Bollin himself; as the man whom he had charged 
in a Court of Justice with embezzling the funds of his 
(Ledru's) paper La Reformey to the amount of 20,000 francs^ 
and whom he soon after appointed a prefect, manifestly to 
put him in possession of funds for paying back the sum 
stolen. Many were sub-editors and agents of the favourite 
National or Reforme papers. All these men made up by zeal 
and unscrupulous activity in their employers favour, and 
that of the violent party, for all other deficiencies. These 
men openly canvassed and openly influenced the votes of the 
electors; nor let any one contemn the power of official 
interference upon every poor peasant, every day labourer^ 
every common porter, carman, scavenger, having as telling a 
vote as the first man in his town. The prefects of the 
department are known to have issued direct, from the Hotels 
official proclamations, officially signed by themselves as 
prefect?, recommending General Cavaignac (the favourite of 
the extreme journals) and attacking his adversary. Then 
can any one doubt that the same functionaries exerted the 
same official influence to direct the choice of elections in 
May ? The Assembly thus returned has shown the most 
devoted zeal in favour of the party which chose it, and the 
most unscrupulous disposition to do the government's bidding* 
They have even usurped the powers of the constitution; 
for having made a scheme of government, (and such a scheme 
as for crad^nesS) passes all former revolutionary experience !) 
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they persist in continuing to sit and vote under pretence of 
making organic laws, and one of these is the repeal of a duty 
which yielded near two millions sterling yearly revenue to 
their bankrupt treasury, a law as little organic as it is wholly 
disorganising to their system of finance. They are extremely 
wroth with the whole people for having rejected their news- 
paper candidate. They have had an all but imanimous vote 
of distrast and censure passed on their whole conduct. They 
are well aware that they can never hope again to be elected, 
and so they make the most of their present existence, and of 
the twenty^ve francs a day, which they hold still dearer 
than their political power, and which they positively refused 
to give up when an honest workman reasonably enough 
proposed to suspend that ample payment as long as they 
absented themselves from their post, which many did for six 
weeks, and yet insisted on being paid forty guineas for that 
time. They must go, however, at last. The public voice, 
which has long condemned them, is now raised to demand 
their dissolution, and they will find their trick of depriving 
the President of the dissolving power, too flimsy to screen 
them from popular indignation should they not speedily give 
place to better men, — worse could hardly be found. 

Let us hope that their manifold errors may be corrected 
by their successors ! But their successors will have much to 
do. The independence of all judges must be established; 
care must be taken to regulate the legislative proceedings, so 
as to give time for correcting blunders, as the constitution 
has already rejected a second Chamber, the only real safe- 
guard against such great mischiefs; above all things, they 
must resolve to comport themselves with the decorum be- 
coming a deliberative body, and not like a mob, as the 
Constituent Assembly has frequently done. 

In making these reflections, we must be permitted to ex- 
press our grievous disappointment at the conduct which M. 
Dupin has, unhappily for his country, but not less so for his 
own fame, thought fit to pursue. Who so likely as he to 
show himself above a vile submission to the outcry of the 
republican mob ! who so independent as he of all influence, 
all constraint, and so freiQ to express his deliberate opinions! 

z4 
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Yet he it IS wlio, while the Thiers, the Berryiers, the Moles, 
the Odillon Barrots, all support the principle of a second 
Chamber, is found alone to join in the aversion of the popu- 
lace to that salutary, nay necessary, precaution against rash 
measures I This is a painful subject, and we willingly leave it. 
If we are asked what hopes we have of settled government 
under the newly chosen President, we say, but slender. A 
man of no capacity, of only one qualification, his bearing a 
great military name, with no military renown any more than 
civil, can only supply all other deficiencies by the possession 
of extraordinary firmness, and showing a fixed resolution to 
be governed by no person of indifferent repute. We fear he 
has as yet shown no such resolution; w^e know that his 
*^ entourage'^ is much despised; we regard him only as aa 
intermediate occupant of high place, until stronger men put 
him down and occupy higher. 



ART. Vn,~ NAVAL PRIZE. 

Ik a former Volume* of this Review we inserted a sketch of 
the Law of Naval Prize, as it operates between the Crown 
and the captors, and between the captors and the enemy. 
It remains now to take a view of the rights of the captors as 
between themselves; and in treating this subject, the dis-» 
tribution of prize money, and the adjustment of the claims of 
the various parties seeking to participate in such funds, will 
come under consideration. 

*^ The Act of Parliament and the proclamation," (says 
Lord Stowell) " give the benefit of prize to the taker s, by 
which term are naturally understood those who actually take 
possession^ or those affording an actual contribution of en- 
deavour to that event. Either of these persons are naturally 
included under the denomination of takers; but the Courts 
of law have gone further, and have extended the term taker 

> L. R. Vol. viii. 
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to another description of persons — to those who, not having 
contributed actual service, are still supposed to have ren- 
dered a constructive assistance, either by conveying en- 
couragement to the captor, or intimidation to the enemy." ' 
Hence has arisen the naval doctrine of joint capture, which 
has been such a fruitful theme of discussion in the Courts of 
Admiralty. Capture, therefore, is now systematically divided 
into the two forms of actual capture and constructive capture ; 
but upon every occasion the burden of proof is thrown upon 
those who claim as constructive captors, because they are not 
strictly within the words of the Prize Acts of Parliament, 
and the assertion of their claims obviously tends to narrow 
the rights of the actual takers, whose claims are indisputable. 

Joint captors are entitled to share according to their re- 
spective forces present at the capture '^ : and the principle of 
the same rule applies also as between privateers, which share 
according to the number of men on board each ship, unices 
there has been any agreement or stipulation for some other 
specific mode of distribution.* The portion allotted to each 
privateer is divisible according to the ship's articles, which 
usually reserve a considerable benefit to the owners. 

Where a tender of one ship is joint captor with another 
ship, the prize is shared proportionably between the captur- 
ing ship and the tender, according to their respective forces ; 
and the tender's share then becomes distributable, according 
to the Eang's proclamation, among the whole company of the 
ship to which she belongs. This rule of prize law was recog- 
nised in 1830 by Sir Christopher Bobinson, Judge of the 
Admiralty, in the case of the Zepherina^, a slaver, capturfed 
in 1823, after a joint chase by H, M. S. Primrose, and 
H. M. armed brig Black Joke tender, belonging to and 
officered and manned from H. M. S. Sybille, Captain Collier, 
Commodore of the African squadron; the Sybille sharing 
only in the proportion earned by her tender. And the same 

' 2 Robinson's Adm. Reports^ Ql • 
' The Zepherlna, 2 Haggard's Adm. Reports, S20. 
' Roberts v. Hartley, Douglas* Reports, 298* 
* 2 Haggard's Adm. Reports, 317. 
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rule applies where a chip's boats are proilotmeed to be joiat 
captors with another ship. * 

The theory of joint capture was formerly held to apply 
only to claims founded on actual ooK>peration ; but in con** 
sequence of frequent litigations it was' extended to eases of 
constructive assistance^ for the purpose of preserving harmony 
and a good understanding in the navy. The being in sight 
became then the principal criterion ; that circumstance being 
always allowed to be sufficient, unless there was any thing 
to rebut the geneitd presumption of intimidation and encou- 
ragement proceeding from it. The principle of the rule is, 
that it is the bounden duty of king's ships to avail themselves 
of every opportunity to engage the enemy ; and it is, there- 
fore, only common justice to presume, until the contrary be 
proved, that they have both the intention and the capacity to 
fulfil this primary and obvious duty. In consequence, the 
animus capiendi is always imputed to them ; so that ^^ there 
can be no doubt," says Lord Stowell, '^ that sight alone is, 
between king's ships, generally sufBcient to establish a claim 
of joint capture. By sight, I understand the being seen by 
the prize qs well as by the captor, and thereby causing in* 
iimidation to the enemy, and encouragement to the friend. 
I ani not aware that one of these will do without the other.'- ? 
Accordingly, in the case of the La Flore ^ a vessel captured 
by the Trimmer privateer, H. M. S. Hussar was admitted to 
share as a joint captor, on the sole ground of being in sight, 
without even a suggestion of joint chasing or other positive 
co-operation. 

Again, H. M. S. Dictatoi*, Alfred, and Bittern, having 
come in sight of Trinidad on the day of the capitulation of 
that island to the British forces employed in its reduction, 
were on that ground alone held entitled to share in tht 
capture of the island, although they were not allowed to share 
jn the capture of. the enemy's ships, which were taken by tba 
operations of the squadron on the previous evening.* So 

* The pdin» 4 Roblnson*8 Adm. Reports, 918. 
' 2 Dodson's Adm. Reports, 125. 

' 5 Robinson^s Adm. Reports, 268. 

* The Island of Trinidad, 5 Robinson's Adm. Reports,' 92. 
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also where' the prize was taken by the boats of a privateer in 
the road of Aldemey, in sight of H. M, S. Swift, whilst the 
privateer and the Swift were both at anchor and becalmed : 
the Swift was held entitled to share as a joint captor, although 
her commanding officer. Lieutenant Mounsey, had gone ashore, 
and was not on board at the time of the capture. It appeared, 
however, that before Lieutenant Mounsey went ashore, the 
prize had been an object of attention to the Swift; that he 
left directions to board her at a proper time, and for a signal 
to be made to him in case she should weigh anchor; and 
that when the privateer's boats were seen to go off to the 
prize, preparations wei'e made on board the* Swift to aid them 
in case of resistance, and to prevent an escape. Under these 
circumstances Lord Stowell pronounced in favour of the claim 
of the Swift. ^ The cases cited are quite sufficient to ex- 
emplify the rule; but many others to the same effect will 
readily be found in the Admiralty Beports. 

Positive or actual sight, at some part of the transaction, is 
of the essence of this species of claim, though it is not re« 
quired that it should be at the moment of capture. It is 
enough to have been in sight during a chase. But the mere 
circumstance of being within such a distance as would admit 
of sight in clear weather, would not support such a claim 
without proof of actual sight. It would put this rule of law 
on a very uncertain footing, to which no rational principle or 
satisfectory proof could be applied, if a Prize Court had to 
determine on the state of the atmosphere, and on the loose 
conjectural evidence which might be given in regard to it, 
or upon the questions whether the distance was a proper dis-* 
tance for sight, if the weather had been clear, and what, 
under such a state, could be the impression on the mind of 
the enemy or the friend.*'* 

The sight also which is necessary to support a claim of 
constructive joint capture, must be from the deck. ^^ I am 
not aware," says Lord Stowell, " of any one instance in which 
the Court has pronounced for a joint capture on being in 



1 The Drie GebroederSk $ BoUdmiii's Adm. Kepdrti, U9. 
. ';S Robinson's Adm. Rfpoft$» $16. 



348 Naval Prize. 

sight only from the mast head. I do not say that such a 
case would be entirely and absolutely out of the reach of the 
principle on which the being in sight is admitted to con- 
stitute an interest of joint capture ; but this may be safely 
affirmed, that if the Court was to pronounce for such a cIjuiu 
on such evidence, it would be in all respects a very extreme 
case indeed." ^ 

The Court of Admiralty expects also that the being iu 
sight, at some time before the surrender, should be proved by 
some direct evidence applying to the fact, and not merely by 
opinions or conjectures. Thus, upon the capture of Trinidad, 
where a Spanish squadron surrendered to the British fleet 
under Admiral Harvey, proof of H. M. S. Zephyr's arrival in 
time to see the remains of a frigate burning, was held not to 
be sufficient evidence of having been present at her destruc- 
tion.* In the same case it was attempted to support the 
claim of H. M.S. Zephyr and Pelican as joint captors with 
the squadron actually engaged, by proving that the Zephyr 
and Pelican were within hearing of the explosion when some 
of the enemy's ships were blown up. **But," said Lord 
Stowell, " it is a common phrase, not more contemptible for 
being common, that hearing is not seeing : the explosion of 
such a body as a ship of war would be heard to a stupendous 
distance. It is a well-known fact, that in the famous battle 
in the Downs the explosion was heard in St. James's Park, 
and was made the foundation of a mathematical calculation 
by Sir William Petty, with respect to the velocity of the 
progress of sound. So with regard to the conflagration the 
atmosphere would be illuminated to a prodigious distance; 
but it would be ludicrous to say that all who were within 
reach of these appearances, produced by the fire, are to bo 
taken in law as present at the occurrence itself."^ 

Sight, however, even if proved in the most satisfactory 
manner, does not universally give a right to a man-of-war to 
share in a prize. The circumstance of being in sight, coupled 
with the known duty of ships of war, creates certainly a 
strong presumption that the friend was encouraged, and the 

VS Robinson's Adm. Reports* 199, 200. ' 

' Trinidad, 5 Robinson*s Adm. Reports, 92. ' Jbid. 95. 
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enemy intiiuidated. But the presumption thus arising^ in 
favour of a claim of joint capture, may be rebutted, like 
all other presumptions, by circumstances showing that the 
presence of the claimant did not afford encouragement to the 
actual captor, nor intimidation to the enemy. Thus where 
it can be shown that a ship of war in sight of a chase or 
combat made no actual contribution of endeavour, and had 
no intention of so doing, whether by being wholly employed 
in another service or otherwise, the rule as to being in sight 
ceases to operate, and such a vessel cannot claim a share as a 
joint captor.* This was the case of H. M. S. Leviathan, which 
was not admitted to share in the El Kayo, a Spanish 100-gun 
ship, taken without resistance, at a short distance from her, 
by the Donegal, on the morning after the battle of Trafalgar ; 
the Leviathan being employed in taking care of other ships 
and prizes captured in the battle, and her attention being 
also directed to the movements of the Monarch, another 
Spanish ship.^ Again, in a case where H* M. S. Viper had 
reconnoitred the chase before her capture, and had stood off 
on another course, but nevertheless claimed to share in the 
prize on the ground of having been in sight ; Lord Stowell 
said, that without laying down any general rule to govern 
all cases of ships steering a contrary course, he would venture 
to say, that to pronounce for the Viper's claim would be to 
carry the interests of joint capture to a greater extent than 
had ever yet been done. There was no animus capiendi even 
to be presumed in the case.^ 

Again, with respect to blockading ships, the presumption 
of joint capture by being in sight is not raised in their favour. 
Such ships are at liberty to take a prize, if it comes in their 
way ; but they are not to chase to a distance,* for that would, 
in effect, be a desertion of the duty imposed upon them, and 
would amount to a breaking up of the blockade ; it not being 
usual to employ more ships than what are absolutely neces- 
sary in such a service.* Therefore, where such a force is 
employed to blockade an enemy's squadron in a harbour, a 

» El Rayo, 1 Dodson*s Adm. Reports, 42. * Ibid. 

' The Lord Middleton, 4 Robinson's Adm. Reports, 153. 
* 2 Dod9on*8 Adm. Reports, 130. 
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olmm of joint capturo, on the part of ships so employed^ cannot 
be sustained ; for they are5 as sentinels on their post, watching 
over prisoners anxious to run away ; and it cannot be pre* 
sumed that so important a duty would be neglected^ when its 
main object would be liable to be defeated on the slightest 
relaxation of the rigour of the blockade. This was aceord- 
ingly so decided in the ease of La Melaine, a French prize ^ 
taken on the 8th September^ 1813, by H. M. S. Briton, Capt. 
Sir Thomas Staines, when a claim of joint capture, by reason 
of haying been in sight, was made by a squadron consisting 
of H* M. S. Ville de Paris, Warspite, Rippon, Sultan, and 
Royer, lying at anchor in the Basque Roads under the orders 
of Rear Admiral Sir Henry Neale, and employed in block- 
ading the enemy's ships at the Isle of Aix. Lord Stowell, 
however, upon a review of the evidence, considered that the 
claim, so far as it was founded on sights was as indistinct and 
distant as any that he ever remembered ; and after observing 
that the squadron (of which the Briton was not a member) 
was engaged in a blockade of the strictest kind, against at 
least an equal number of ships, which rendered it imperative 
on them not to desert their post, and that they were also 
lying at anchor, with sails furled, in the bottom of a bay, into 
which the wind was blowing strong, his lordship decided 
in favour of the exclusive claim of the Briton« 

Lord Stowell has also pronounced that, where a claiai» 
founded on the fact of sight, is made by vessels lying in a 
harbour, some such limit as this must be assigned to tbeit 
dcdm — namely, that they must be in sight when the capture 
is consummated ; otherwise cases of the greatest hardship on 
the actual captors might frequently occur. Suppose, for 
instance, the case of a prise chased all the way up the 
Channel, would it not be monstrous, remarked his lordship^ 
to say that all the ships in all the different harbours which 
they passed, and which happened to see a part of the chase, 
should be entitled to share with the actual captor ? The 
utmost that can be admitted is, that those ships alone whieb 
witnessed the last act of the chase, the consummation of the 
capture, should have a share of the prize,' 

' 2 D:>dsoD*8 Adm. Reports, 198. « Ibid. 196. 
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The same learned judge, on another occasion, put the 
question — where a ship of war, being in itinerei but barely 
seeing or hearing a firing on the coast which she is passing in 
the prosecution of her voyage, without at all knowing the 
occasion of such firing, is entitled to share in the beneficial 
eiFects of an attack made by a force with which she has no 
communication or concert whatever. " To say that she 
would be so entitled, appears to me (said his lordship) to be 
going farther than has hitherto been done in any case with 
which I am acquainted." ' 

A claim of joint capture has never been supported, unless 
it has appeared that the ship asserting the claim was known 
by the enemy, as well as by the friend, to be in chase. It is 
therefore essential to show either that the claimant was in 
sight at the time of the capture, or that the captured vessel 
knew her to be in chase ; and, if known to be in chase, the 
accidental prevention of sight, by an intervening fog or 
headland at the moment of surrender, will not bar the claim ^ : 
because the impulse and impression on the mind of the 
enemy who is to be intimidated, or of the friend who is to be 
enooaraged, continue in full force, and thus support the 
principle on which the doctrine of constructive assistance 
is built.^ 

By the last Prize Act (55 Geo. 8. c. 160. s. 15.), com- 
manders of men of war, or hired armed vessels in the service 
ef the Crown, having merchant ships under convoy, were 
prohibited from sailing away in pursuit of an enemy's shif^ 
(except vessels of war hovering about or bearing down upon 
the convoy), and from deserting the convoy for the hope of 
carrying into port any prize actually captured. Commanders 
of ships having despatches of the Crown on board were, by 
the same act, prohibited from sailing out of their course in 
pursuit of or for the purpose of making prizes. The penalty 
for these offences was the forfeiture of all share in prizes 
thus taken to the use of Greenwich Hospital. The same act 
provided also (s. 16.), that privateers under the convoy of men- 
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of-war should not share in prizes taken by such uien-of-war, 
or by the privateers themselves, unless the latter were or* 
dered into chase by the commander of the convoying ship, 

A convoying ship may nevertheless take a prize, as well 
as any other ship of the royal navy, provided the capture can 
be effected without sacrificing the convoy : and such a vessel 
is entitled to all the benefits of constructive as well as actual 
capture, if she is in sight, or otherwise contributes to the 
intimidation of the enemy. This was decided, in the case of 
a claim made by her H. M. S. Cressy, &c., under the com-* 
mand of Captain Charles Dudley Pater, proceeding up the 
Baltic with a large convoy of merchantmen, to share in cap- 
tures made by H. M. S. Courageux, &c., then in sight with 
another large convoy.* 

In thus administering the law of prize, the Courts have 
carried the application of the word " take " to an extent 
probably not within the contemplation of those who first 
used it, and, in many cases, the rule affects very seriously 
the interests of meritorious captors ; but it is supported by 
the equity of an universal application, giving possibly an 
equal benefit to the same meritorious captors in other cases, 
where, but for this same rule, they would take no benefit at 
all.2 

Such are the ordinary rules and principles of joint capture. 
But in order to avoid the hardship occasionally resulting from 
their enforcement, the actual captors have in some instances 
resorted to frauds or artifices to defeat the constructive claims 
of other ships to share in their prizes. The recorded cases 
of this nature do not appear to have arisen on the part of the 
ships of the royal navy, where a high principle of public duty 
prevails ; but where such conduct is proved,, the Court of 
Admiralty strenuously prevents its success. Accordingly, 
in the case of the Herman Parlo in 1785, it was suggested 
that the actual captor had extinguished his lights in order to 
prevent other ships from seeing the chase or capture ; and 
the Court held that no effect should be given to conduct of 
this sort, and that the other ships claiming to^be joint captors, 

* Galen, 1 Dodson's Adm. Reports^ 429. 
» 2 Dodson's Adm, ReportP| S02, 
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thougli not actually in sight nor in chase, should share in the 
prize. ^ So also where the capturing ship made signals of 
recognition to two others in sight during the chase, but did 
not make the signal of an enemy in sight, Lord Stowell held 
that this was evidence of fraud, which, if supported in other 
respects by proof of wilful deception, or culpable neglect or 
inattention, would entitle the claimants to share in the 
benefits of the capture. ^ Sailing on a contrary tack from the 
enemy, with a view to mislead other ships in sight, and 
exclude them from sharing in a capture, is also a fraud, to 
which the Court of Admiralty will never give effect. ® 

With respect to captures of slave ships under the authority 
of the Acts for the suppression of the slave trade. Lord 
Stowell, in the case of the Aviso ^ intimated an opinion, 
that the law of joint capture ought not to be carried to the 
extreme length to which the principle of capture by mere 
or accidental sight has been carried in prize law, and which 
his Lordship considered it to be not the policy of later times 
by any means to favour. Actual co-operation to some extent 
is, therefore, presumed to be necessary upon such occasions. 
And the following very special case, in which a claim of 
joint capture of a slaver came under adjudication before the 
present distinguished Judge of the Admiralty, seems to afford 
an illustration of this position. A Brazilian slave ship, 
the Sociedade Felix*, was taken by H. M. S. Harlequin, 
and condemned by the Mixed Commission Court at Sierra 
Leone. A claim was made by H. M. S. Forester to share 
in the capture, on the principles applicable to joint capture 
in time of war. The two vessels were lying together off 
Cape Palmas, and the prize was first seen by the Harlequin, 
which immediately gave chase, her commander. Lord F, 
Russell, at the same time signalling the Forester to remain 
behind and pick up the Harlequin's boats. All opportunity 
of actual co-operation in the chase was thus taken away fro-*^ 
the Forester, by the order which her commander, Lieut* 

' 3 Robinson*s Adm. Reports, 8. " • The Waaksamheid, Ibid. 1. 

« The Robert, Ibid. 195. * 2 Haggard's Adm. Reports, 31. 

* The Sociedade Felix, 2 W. Robinson's Adm, Reports, 155. 
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Bond, was bound to obey. By executing that ord^r, aiid 
picking up the boats, the oflScera and crew of the Forester 
contended that they rendered a virtual assiatance to the 
Harlequin in expediting her progress, and consequently in 
facilitating the capture. The Forester was actually in sight 
of the prize at the commencement of the chase ; and was pre^ 
sumed to have been so at the time of the capture, as the 
chase was confined to the space of only nine or ten miles 
from the spot where the prize was first descried. The 
JForester was also able and willing to have joined in the 
chase, if she had not been prevented by the order referred 
to ; and being a ship of war employed in the suppression of 
the slave trade, the animus eapiendi in regard to the prize 
could not be questioned. On the foregoing grounds the 
officers and crew of the Forester argued that it would be a 
great hardship to deprive them of their title to share as joint 
captors, merely for their obedience to the orders of Lord F. 
Kussell : and they succeeded in establishing their daim. 

Dr, Lushington : ^^ Lord F. Bussell himself 'admits that 
he ordered the Forester to remain and pick qp his boats. 
This order, which the Forester was bound to obey, and which 
she did obey, in my opinioii, is a most important ingredient 
in the case* What is the legal efiTect of such an order ? Is 
it not rendering an assistance to the Harlequin towards the 
capture of the slaver? Could the Harlequin have gone in 
chase if the Forester had not been there — • at least until she 
bad picked up her boats? I have but little hesitation in 
coming to the conclusion that she could not. If the fact be 
so, the practical effect of the Forester's obedience to the 
order in question was to accelerate the operations of the 
Harlequin, and consequently to contribute some assistance 
towards the speedy chasing and final capture of the prize. 
The order so givei^ by Lord F. Bussell was not alien from 
the object which he had in views viz^ the capture of the 
vessel which was desired. On the contrary, the order was 
directly auxiliary, and the performance of the order was co- 
operative to the attainment of the object proposed. The 
pxesent is in this respect widely distinguishable from the 
case of a superior officer giving orders for a separate and 
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distinct service, necessarily removing the ship from the scene 
of operation. Now, if to the circumstance to which I have 
just adverted, there should be added proof of sight at the time 
of capture, and the possibility of the Forester's joining in the 
chase and capture, unless prevented by the order of Lord F. 
Bussell; I am clearly of opinion that these facts, taken 
together, would constitute a sufficient claim to entitle the 
Forester to share in the money to be distributed. [The 
Ifiamed Judge then recapitulated the evidence on the points 
/ast referred to, and thus proceeded.] That the Forester 
saw the Sociedade Felix is beyond all dispute, and although 
from circumstances stated in the evidence, there might have 
been greater difficulty in the Sociedade^Felix seeing the 
Forester at the time of the capture ; there is, I conceive, 
sufficient reason to conclude that the Forester might have 
been seen ; and I am disposed to hold that this would be suf- 
ficient where sight at an earlier period is established. It is 
not, I apprehend, absolutely necessary under the circum- 
stances here stated, that sight at the actual time of capture 
should be proived. I am inclined to think that such proof is 
unnecessary where detention in the service of the actual 
captor is completely established, as it is in the present 

instance My judgment will be founded on the facts 

which I consider to be established by the evidence on both 
sides. Looking at these facts, I hold that the Forester is 
entitled to share. I am most desirous that it should be dis- 
tinctly understood, that my decision is founded upon the 
union and combination of all the circumstances of the case^ 
and not upon the one or the other of them singly. I am also 
further desirous that it should be understood, that in forming 
my deciaon I have not ventured to pronounce any opinion 
upon one point which has been raised in the argument ; viz. 
that the Forester was bound not to chase without an order 
from the senior officer on the station ; and that having re- 
mained at anchor, as it were by compulsion, in consequence 
of no such order having been given, she was upon this account 
entitled to share. This is an important point, which I am 
not called upon to determine upon the present occasion ; and 
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I therefore leave it untouched, as a point which may be fully 
open to discussion on any future occasion." 

The rule of sight, however, does not prevail in favour of 
privateers ; for sight alone is not sufficient on the part of 
such vessels to raise the presumption of co-operation. " They 
clothe themselves (says Lord Stowell) with commissions of 
war from views of private advantage only. They are not 
bound to put their commissions in use on every discovery of 
an enemy ; and therefore the law does not presume in their 
favour, from the mere circumstance of being in sight, that 
they were there with a design of contributing assistance and 
engaging in the contest. There must be the animus capiendi 
demonstrated by Sbme overt act ; by some variation of con- 
duct, which would not have taken place but with reference 
to that particular object."* 

The distinction between public and private ships of war, 
with reference to claims of joint capture, was laid down by 
the same learned judge on another occasion in the following 
terms : " King's ships are under a constant obligation to 
attack the enemy wherever seen ; a neglect of duty is not to 
be presumed : and therefore from the mere circumstance of 
being in sight a presumption is sufficiently raised that they 
are there animo capiendi. In the case of privateers the same 
obligation does not exist. The law, therefore, does not give 
them the benefit of the same presumption. Ships of this 
description go out very much on speculations of private ad- 
vantage, which, combined with other considerations of public 
policy, are undoubtedly very allowable, but which do not 
lead to the same inference as that which the law constructs 
on the known duty imposed on king's ships. A privateer is 
under no obligation to attack all she meets, but acts alto- 
gether on views of private advantage. She may not be dis- 
posed to engage in every contest, and therefore the presump- 
tion does not arise in any instance that she is present animo 
capiendi. ^^ ^ 

The allowance of such a presumption in favour of a privateer 
would be very dangerous. " It would open a door (said 

^ The Amitie, 6 Robinson's Adra. Reports, 261, 264. 
• 5 Robinson's Adm. Reports, 269. 
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Lord Stowell) to very frequent and practicable frauds, if, 
by the mere act of hanging on upon his majesty's ships, to 
pick up the crumbs of the captures, small privateers should 
be held to entitle themselves to an interest in the prize which 
the king's ships took." ^ 

When the Odin* was captured off St. Helena by the boats 
of H. M. S. Trusty, a claim of joint capture was made on 
the part of the !Boyal Admiral, a private ship of war, on the 
ground that her boat, which had been sent out from the 
harbour of St Helena to assist in the capture, was in sight 
when the capture was effected by the boats of the Trusty. 
Lord Stowell : ^^ I know of no case that would sustain such 
a claim. The principle of constructive assistance has been 
altogether thought to have been carried somewhat far ; and 
the later inclination of Courts of Justice has been rather to 
restrain than extend the rule. Between private ships of war 
and king's ships, the rule of law lias always been held more 
strictly, and it has not been the doctrine of the Admiralty to 
raise constructive assistance so easily between them as be- 
tween king's ships. If the competition had been between 
two king's ships, it would, in my opinion, be highly ques- 
tionable whether a boat so sent out could support a title to 
share on the mere principle of being in sight. 

'^ There is, I think, a very solid ground of distinction be- 
tween the claims of a boat in the different cases of an actual 
and a constructive capture. Where a boat actually takes, 
the ship to which it belongs has done, by means of this boat, 
all that it could have done by the direct use of its own force. 
In the case of mere constructive capture, the construction 
which is laid upon the supposed intimidation of the enemy, 
and the encouragement of a friend, from a ship of war being 
seeuy or within sight of a capture, applies very weakly to the 
case of a boat — an object that attracts little notice upon the 
water, and whose character, even if discerned by either of 
the other parties, may be totally unknown to both. More 
unreasonable still would this be upon actual captors, if the 
constructive co-operation of such an object would give an 

> Santa Brigada, 3 Robinson's Adm. Reports, 52. ' 4 Ibid. 318. 
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interest to the entire ship to which it belonged. Where a 
ship is in sight, she is conceived to co-operate in the pro- 
portion of her force. But what room is there for such a 
presumption where she co-operates only by the force of her 

boat ? I am of opinion, both on principle and 

authority, that where no antecedent agreement is proved to 
have taken place, a vessel lying in harbour cannot be entitled 
to share in a capture made out of the harbour, by the cir-* 
cumstance of her boat being merely in siffhtJ*^ 

In the case of the Nancy ^ another prize taken by H. M. S. 
Trusty off St. Helena, the same question was raised before 
the Lords of Appeal by the Royal Admiral privateer, stating 
nearly the same facts as in the case of the Odin, but with 
this addition : that the boat's crew of the Royal Admiral 
came up very soon after the boat of the Trusty, and were 
admitted on board the Nancy, and did actually render assist- 
ance by navigating the ship into port, and bringing her to 
anchor in the harbour of St. Helena ; and further, tbat^the 
Royal Admiral and the Trusty were both lying at anchor at 
St. Helena, and were toithin sight, and seen by the officers 
'and crew of the Nancy at the time of the capture. The 
Court of Appeal, however, held, the circumstancea insufficient 
in law to support the claim of joint capture. 

On proof, however, of bond fide actual assistance to the 
captors, a privateer will be admitted to share in the prize : and, 
accordingly, in the case of the BuenConsejo^, a Spanish register 
ship of 800 tons and 26 guns, 12-pounders, taken 20th Nov. 
1779, by H.M. S. Hussar, Captain Salter, a claim of this 
nature was allowed in favour of the Resolution privateer, of 
16 six-pounders. Captain Sladen, whose gallantry and per- 
severance appeared highly meritorious in keeping the prize 
in chase from the 5th November to the 20th; he having 
fought her several times, notwithstanding the disparity of 
force, and having kept constantly up with her, burning false 
lights, &c. during the night, to attract the notice and assist- 
ance of some British cruiser. This conduct of the privateer 
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was' held to have been the principal cause of the capture made 
by the Hussar, and the claim was therefore adjudged to be 
perfectly established. So also in the case of the Amitie, 
LK>rd Stowell being satisfied with the proof of the assistance 
rendered by the Lark privateer, admitted that vessel to share 
with H. M. S. Gannet in a valuable French prize. * 
(7b be conHnued.) 



ART. VIII.— FOSS'S JUDGES OF ENGLAND. 

5rAc Judges of England; with Sketches of their Lives, and Mis^ 
celianeous Notices connected with the Courts at Westminster, 
from the Time of the Conquest. By Edward Foss, F. S. A., of 
the Inner Temple. 2 vols. London : 1848. 

Mr. Foss has, we think, entered upon an impracticable de- 
sigiia and the specimen he has given us of it in these two 
volumes is positively alarming. They profess to give the 
lives of the judges in all the superior courts, in the reigns of 
the kings of England, from William L to Henry III., which 
occupy a space of time not much more than two hundred 
years. At this period of our history it is not always easy to 
find out even the name of some of these learned persons 
correctly, still less is it possible, as to the great majority of 
them, to discover any distinguishing incident of their lives, or 
to add by their means any contribution cither to the history 
of our laws or of the constitution. But if the whole subject 
is to be treated after this fashion, — if every judge of the 
superior courts, from the Conquest to the present time, is to 
have his life written, \vixA probably the later the time the 
longer the life,) we must say that the work will be inter- 
minable, and cannot, as we think, serve any very useful pur-* 
pose. The judges of early times were doubtless very much 
like the judges of the present day, except that the former 
seem to have had a somewhat more varied life, and occasion- 
ally, as we shall see, commanded a body of archers, jousted 

1 The Amiti6, 6 Bobin8on*8 Adm. Reports, 26 J. 
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at a tournament, or, if these amusements could not be had, 
took to thrashing or even killing one another. But we be- 
lieve that, making all proper allowance for the difference of 
habits and manners, the judges of the early Williams and 
Henries were the same sort of men as the judges of the 
present day ; men highly honourable, very learned, and ex- 
ceedingly respectable, but whose lives it would really, as a 
general rule, be ridiculous to write. For what future Foss 
shall be able to distinguish in our own time, one from another, 
or tell over and over again how his hero first went to a special 
pleader, married the daughter of a country squire, rose into 
favour at Quarter Sessions, became a steady junior on circuit, 
received a silk gown, and led the circuit for several years, 
there enjoyed all the honour and dignity of that exalted 
position, possibly sat some years in Parliament, and ulti- 
mately became a judge or baron, — when, after having done 
much good and little harm, he died or retired and was heard 
of no more, except among his own family, (where it is of 
most importance that a man should be well remembered,} 
who exulted down to the fourth generation in the picture 
where he stood with his red robe and his ermine tippet ? 
We trust we have all due reverence for the judges — we 
say with all sincerity that there is no body of persons who 
reflect more honour on the country, or who better deserve 
the respect and veneration they receive. And as proof of 
this we may observe that our financial reformers, who have 
spared neither se^^ nor station, who have pointed their reduo-* 
tions at the crown and the ministers, have had nothing to say 
against the salaries of the judges, but would leave them as 
they are. They then — 

** secured in their existence, smile 
At the drawn Cobdek, and defy his point." 

But, rejoicing in all this, we must protest against all their 
lives being written from time immemorial. There would be 
far more incident in the lives of their footmen ; and unless 
they have associated themselves with the history of their 
country, — unless they have shone forth as eminent law re- 
formers, authors, or statesmen, or become in some way 
distinguished from their brethren, we must say that a bio- 
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graphy composed entirely of them would constitute the most 
intolerable performance that can be conceived, and would, we 
are satisfied, be as tedious to the persons whose lives were 
thus attempted, as to the unhappy reader, if reader could be 
found. Now if we wanted to prove this, we could not refer 
to any better evidence than these volumes of Mr. Foss* 
We give him full credit for considerable learning, exten- 
sive reading, and research which may be truly culled painful ; 
but a more unreadable biography as a whole, we will venture 
to say, cannot be produced within the range of our literature. 
It has undoubtedly some value as giving a more accurate list 
of the judges than had been previously produced ; it contains 
some meagre notices of the state of the profession, but as 
holding out " sketches of lives," no title-page was ever more 
deluding. We regret to be obliged to speak so strongly of 
an attempt really so well intended, but we are satisfied the 
work is a mistake ; and we feel bound, as well for the sake of 
Mr. Foss, as for that of the profession, to exhort him to 
employ his talents, which are considerable, on some more 
proper and useful subject. Surely with Lord Campbell's 
seven volumes of the "Lives of the Chancellors," and his 
proposed " Lives of the Chief Justices," (which we are glad 
to see announced,) to say nothing of other recent works 
giving lives of yarious eminent judges, the profession is or 
will be sufficiently furnished with, legal biography. If Mr, 
Foss had turned his attention, and we trust it is not yet too 
late, to a History of the Legal Profession, he would have 
supplied a void much felt, and from his learning and anti- 
quarian habits great advantage might have arisen ; but if he 
pursues his present course, we are satisfied that it will lead 
to no result adequate to the labour. Having come, after 
much deliberation, to this general conclusion, we shall do Mr. 
Foss all the service in our power by extracting from his 
work some specimens of his * lives,' which we think will go 
far to prove to our readers his fitness for the task which we 
have proposed to him, and perhaps to induce them to reverse 
the judgment we have given, as to which we nevertheless 
abide. 

We shall first slightly abridge the account of Lanfranc, 
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chief justiciary, which recalls a time when one of the roads to 
the Bench was through the lecture room, and when a judge 
did not disdain to be a teacher of the law in the school before 
teaching it on the judgment seat. 

<< This learned divine was bom at Pavia about the year 1005, 
and belonged to an illustrious family, which is said to have de-- 
scended from the Emperors Carus and Numerian. After acquiring 
some celebrity in his native city, where he was for several years 
professor of laws, bis anxiety to travel took him to Normandy, where 
he first opened a school at Arranches, and eventually, about 1042, 
retired to the poor and lonely abbey of Bee, then one of the most in- 
significant of the Norman monasteries. Herluin, the abbot, disco- 
vering his talents, induced him to resume his office of teacher, and the 
fame of his lectures became so widely extended, that students flocked 
to them from all parts ; Pope Alexander II. being one of his pupils. 
He thus diffused a taste for knowledge among the clergy, and to 
him, in a great degree, is to be attributed the revival of Latin litera- 
ture and the liberal arts in France. . . • Among the students who 
came to receive hill instructions, there were some who had been 
pupils of Berengarius, Archdeacon of Angers, who was master of 
a school at Tours. This desertion exciting the envy of Berenga- 
rius, who had propounded some doctrines relative to the Eucharist 
in opposition to those maintained by the Roman Church, he, in 
revenge, endeavoured to implicate Lanfranc in the same opinions. 
Lanfranc, however, had little difficulty, not merely in satisfjnng 
the pontiff of his orthodoxy, but in establishing such a reputation 
at Rome, as to be called upon to refute the obnoxious heresy in 
the Council then assembled. Duke William, who highly appre- 
ciated his talents, took advantage of his visit to Rome by employ- 
ing him to obtain a repeal of the sentence of excommunication to 
which he had been subjected by Manger, Archbishop of Rouen, 
on account of his marriage with Matilda, alleged to be related to 
him within the forbidden degrees of consanguinity. Lanfranc was 
successful in obtaining the papal dispensation, accompanied by a 
condition that William* and his wife should each found an abbey at 
Caen. This injunction they immediately obeyed, dedicating one 
of them to St. Stephen, and the other to the Holy Trinity. Of 
the former Lanfranc was appointed the first abbot in 1063, and 
pursued his lectures there with increased celebrity. The abilities 
evinced by Lanfranc in this negotiation secured to him the confix 
dence and favour of William, who not only entrusted to him the 
education of his childien, but offered him the archbishopric of 
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fiouen. This promotion he was allowed to refuse ; but aftt*r the 
Conquest, on the removal of Stigand from the ardibishopric of 
Canterbury, the king) feeling the importance of supplying his 
place with a man of weight and prudence, faithful to his interests, 
and equal to the burden, selected Lanfranc as his successor, and 
overcame the scruples with which the modest abbot resisted his 
elevation. He was not only willingly incepted by the monks, and 
approved by the barons and people, but gladly confirmed by the 
pope« He was accordingly consecrated in August, 1070, and on 
visiting Rome in the following year, to receive the pall, was wel- 
comed with particular respect by his former pupil, Alexander IL, 
who rose to give him audience, kissed him instead of presenting 
his slipper for that obeisance, and, not satisfied with giving him 
the usual pall, invested him with that which he had himself used 
in celebrating mass. In this visit he defended the rights of the 
Church of Canterbury against the claims of Thomas, Archbishop 
of York ; and eventually succeeded in establishing them before 
the king, to whose decision the pontiff referred the question/' 
(Vol. i. pp. 37, 38, 39.) 

Mr. Fobs claims the jolly Walter de Mapes (or Map) as 
a judge, and with the true zeal of an antiquary sets to work 
to prove that the epithet "jolly" does not properly belong 
to him. He was a Justice Itinerant, and, with all his faults 
or alleged faults, we are pleased to find that he was a lawyer. 

" He was born on the marches of Wales, probably in the county 
of Hereford ; but of his parents he states nothing, except that they 
had rendered important servi(5es to King Henry (II)> both before 
and after his accession to the throne. He studied at Paris, and 
attended the school of Gerard la Pucelle, who lectured there about 
1160. Distinguished as well by his wit and learning as by his 
courtly manners, he became, on his return, a favourite of the 
king ; and he repeats conversations he had with Becket before he 
was made archbishop in 1162. He was employed by the king in 
missions to the courts of France and Rome, and at "the latter he 
was selected by Pope Alexander IH. to examine and argue with 
the deputies of the then rising sect of the Waldenses. With these 
proofs of the consideration in which he was held, he received sub- 
stantial marks of the royal favour. Besides several smaller eccle- 
siastical preferments, he held, at various periods, canonries in the 
churches of Salisbury and St. Paul's, was Precentor of Lincoln, 
and ultimately Archdeacon of Oxford, to which he was advanced 
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about the year 1196. • . . Some of his writings, which were oom^ 
posed in short rh3rming verse, were so popular in liis day, that the 
copies of them were greatly multiplied ; and any effusions which 
were remarkable for their wit and sprightliness, were attributed 
to his pen. Among the numerous compositions which go under 
his name, it is difficult to ascertain with certainty how many he 
really wrote. In the introduction to the collection of poems attri- 
buted to him, published by the Camden Society, Mr. Wright gives 
satisfactory proof that several of those which appeared under the 
name of ' Golias Episcopus,' were written by Map; and that Golias 
was no real person, as some writers have believed, but a mere 
fanciful appellation given to the burlesque representative of the 
ecclesiastical order, and the instrument of holding up to ridicule 
the vices of the Romish Church. The jovial character of some of 
these poems has caused him to be considered as a toper^ but there 
is no other evidence to support such an imputation ; and the drink- 
ing song, which is ascribed to him, commencing thus, 

" ' Meum est propositum in taberna mori/ 

is a compilation of a much later period, from some lines in the 
* Confessio Goliae,' containing a mock confession of his three vices, 
of which one was his love of wine. 

" His prose works are a treatise < De Nugis Curialium,* and a 
tract entitled * Valerius ad Rufinum de non ducenda Uxore ; ' nei- 
ther of which have been printed." (Vol. i. pp. 276 — 278.) 

Mapes was the Rabelais of the twelfth century, and he 
satirised the lawyers of his day, the priests, just as the latter 
did both priest and lawyer at a later period. 

We must bring in one or two notices of certain fighting 
judges. Let us begin with Mr. Justice Brus, or Bros : — 

" Robert de Brus was the fifth Lord of Annandale, to which he 
succeeded in 29 Hen. III., 1245, on the death of his father, Robert 
the Noble, who, by his marriage with Isabel, the second daughter 
of Prince David, Earl of Huntingdon and Chester, grandson of 
David L, king of Scotland, became one of the greatest subjects in 
Europe. From June till October, 1250, 34 Henry III., there are 
entries of payments made for assizes to be taken before him, and 
his name also appears upon fines, showing that he acted as a jus- 
ticier at that time. There is then an interval of seven years; 
wheUj on April 13. 1257, 41 Henry III., he was associated with 
Simon de Wanton and his companions, justices of the Bench ; and 
in 46 Henry III., had a grant of 40/. a -year. Assizes were paid 
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for, and fines levied before him in 41 and 42 Henry III., and he 
went the circuit into several counties in 45, 46, and 47 Henrj HI., 
in the two latter jears being placed at the head of the commissions. 
In 1263, 47 Henry III., during the contest between the king and 
the barons, Robert de Brus stood firm to his royal master, with 
whom he W€u tahen prisoner at the battle of Leivesy on May 14. 
1264. In October, 1266, 50 Henry III., the payment for assizes 
before him are resumed, and continue, omitting the 54th year, till 
August, 1271, 65 Henry III. But on March 8. 1268, 52 Henry III., 
he was appointed * Capitalis Justiciarius ad placita coram Rege 
tenenda;* being the first who was distinctly constituted Chief Jus- 
tice of the King's Bench. He had a salary of one hundred marks 
assigned to him ; and in the same year he stands at the head of 
the commissions for visiting several counties." (Vol. ii. pp. 269, 
270.) 

Hugh le Despencer Is, however, a better man still : — 

" In the battle of Lewes, fought on May 14. 1264, the chief 
justiciary distinguished himself on the barons' side, taking prisoner 
Marmaduke de Twenge, whose ransom was fixed at 700 marks, 
for the payment of which "he engaged his manor of Lund.^ After 
the king's defeat, no less than six castles were placed under Hugh's 
government ; and in September he had a grant of 1000 marks for 
his support in his office.^ He was also appointed one of the six 
commissioners to treat with the pope's legate and the King of 
France, relative to the reformation of the state. It does not ap- 
pear, however, that any proceedings took place under that com- 
mission. 

"In the following Michaelmas he was present in the Exchequer; 
in March, 1265, 49 Henry HI., he was a witness, as Justice of 
England, to the grant of the salary to the Chancellor ; and he is so 
called in another entry in the first week in May.* 

** In Leland's Collectanea*, there is a statement that he after- 
wards quarrelled with the Earl of Leicester ; and it is somewhat 
curious that in three records quoted by Brady*, and dated respec- 
tively May 10., June 7., and 8., 1265, the title * Justiciarius' is 
added to the Earl's name. This bears the appeai*ance of the re- 

> Brady's England, Appendix, 243. 

• Rymers Focd. ii. 445. 

■ Madox's Exchequer, i. 71. 76. ; U. 36. 

•• Leland'g Coll. ii. 378. 

' Brady's England, l 650, 651., and AppendLXi 245. 
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tirement of Hugh ; but as in the following August be was in i 
with that nobleman, the difference could not have been of long 
continuance. The ftrmness of kia friendship was shown at the 
battle of £veshani, on Angnst 4. 1266, when, refusing to quit the 
field before it be^i^an, though urged bj the Earl to do so^ he and 
Leicester were shun together. As a soldier, he seems to have beoi 
yaliant and bold ; but the few facts that are recorded of him in his 
capacity of chief justice of the kingdom are marked with the vio- 
lence and rapacitj of the times." (Vol. ii. p. 310, 31 1.) 

It is quite clear that in those days a judge must have made 
himself ready to do something more than sit down and hear 
causes. Looking at our present judges, we have often thought 
which of them would be best adapted for the battle-field, 
and we are persuaded that no fifteen men could be found 
more eapable of serving their country in this respect than 
the present Common Law judges. We do not think so highly 
of all the Equity judges in this respect ; but no one can see the 
gallant manner in which the former illustrious body of men, 
or most of them, ride down to Westminster in the morning 
in term time, without feeling a conviction in his mind of 
their personal prowess. 

John de Warrenne was another of this race of giants : — 

" The only time he acted as a justice itinerant was in 
44 Henry IIL, 1260, when he headed the commission into Somer- 
setshire, DorsetshirCj and Devonshire. 

" In the contests between the king and the barons lie sided 
with his sovereign. He redeemed his character, however, at 
Evesham, where the barons were defeated. During the rest of 
this reign little worthy of note is X'ccorded of him, except the 
violent attack he made in Westminster Hall on Alan de Zoucke 
and his son, occasioned by some contest between them relative to 
the title to certain land, in which he killed the former and 
wounded the latter ; and for which he was compelled to make 
satisfaction, and was fined 10,000 marks, part of which he was 
afterwards pardoned in the next reign. He lived during thirty- 
two years under King Edward, and signalised himself on various 
occasions against the Welsh and Scotch^ by the latter of whom, 
after several successful campaigns, he was eventually defeated in 
25 Edwax'd I. ; but peace between the two countries was declared 
the next year. Not ooly was he a loyal supporter of his sove- 
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reign^s rights, but a bold nssertor of his own. When he was asked 
bj the judges, under the recent statute enacted at Gloucester, 
called Quo Warranto, by what title he held his lands, he drew his 
sword, and said, * This is my warranty ! My ancestors coming 
into this land with William the Bastard, did obtain their lands by 
the sword, and by it I am resolved to defend them/ " (Vol. ii. 
p. 504.) 

This reading of the statute of Gloucester was an admirable 
ona It is to be observed that Alan de Zouche was also a 
judgOj and we have afterwards some account of him. It 
seems pretty certain, from the following account of his death, 
that the judges in the time of Henry III., after sitting in 
court all tlife day, had occasionally a round afterwards in 
Westminster Hall : — 

" His death arose from a broil, touching some title to land, with 
John, Earl of Warren [see ante, p. 366.], who assaulted him and 
his son Roger, in Westminster Hall, and grievously wounded both. 
Some accounts say that Alan was slain on the spot, and others that 
he did not die till two years from that time. It is certain, how- 
ever, that his death occurred before October 20. 1270, 54 
Henry III., his son Roger doing homage on that date for the lands 
of his father, * lately deceased.' '* (Vol. ii. p. 528.) 

In our degenerate days judges only trip each other up 
metaphorically, and reverse, not the bodies, but the judg- 
meuts of their contemporaries. They sometimes bear each 
other no greater love, however, in the days of Victoria than 
in the time of John. We must give Mr. Foss's account of 
another fighting chief justiciary : in those days he seemed 
usually to unite the three characters of soldier, judge, and 
priest : — 

" Immediately after the coronation of Richard I., he (Walter 
Hubert) was elected to the see of Salisbury-, and was consecrated 
on October 22. 1189. In the following year he accompanied that 
monarch on the crusade ; and, with Archbishop Baldwin and his 
uncle, Ranulph de Glanville, was placed in command of the forces 
before Acre. He alone of the three survived the campaign, and 
by his spirit of wisdom, was of the greatest service to the army 
during Richard's illness ; being mainly instrumental in procuring 
the truce with Saladin, when the King of France had deserted the 
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cause. Before bis retam to England, he bad the satisfaction of 
visiting Jerusalem. 

'' The king was so deepljr impressed with bis talents and pru- 
dent counsels, that when he heard of the sudden death of Josceline 
Archbishop of Canterburj, he took every means, even before his 
own release from prison, to procure Hubert's appointment to the 
vacant primacy. His election having taken place on the 30th of 
May, 1193, the new archbishop showed his gratitude by the energy 
he exerted in collecting the ransom for the release of his sovereign. 
In September, 1 193, he was raised to the office of Chief Justiciaiy, 
in the place of Walter de Constantiis, Archbishop of Rouen, who 
proceeded, with Queen Eleanor, to the place of Richard's confine^ 
ment ; and his power was afterwards greatly increased by his being 
appointed legate of the apostolic see. 

" On Richard's return he was high in his confidence, officiated 
at his second coronation, in April, 1194, and continued for four 
years to perform the duties of his office with firmness and modera- 
tion. By his advice weights and measures were regulated, and 
other laws, against fraud were ordained. The possessor of power, 
however, is certain to have enemies ; and he must be fortunate in- 
deed who, in its exercise, commits no act which is obnoxious to 
censure. The archbishop was charged with neglecting his eccle- 
siastical duties, and with having violated the right of sanctuary in 
directing the execution of William Fitz-Osbert, a factious dema- 
gogue (I am afraid a lawyer), who had taken refuge in the church 
of St. Mary-le-Bow. These and other representations to his dis- 
advantage were urged upon Pope Innocent by the monks of Can- 
terbury, who, however, are stated by Roger de Wendover to have 
been instigated by the fear lest a magnificent church which the 
archbishop was erecting at iiambeth should occasion the removal 
of the archiepiscopal seat from their city. Nevertheless, their 
application was successful ; the new church was ordered to be 
demolished, and the king, under the threat of an interdict, was 
compelled to part with his chief justiciary on the shallow pretence 
that it was not lawful for bishops to be engaged in secular afiairs. 
Hubert's resignation was reluctantly accepted in July, 1198, 
9 Richard I., and Geoffrey Fitz-Peter was appointed his successor.'* 
(Vol. ii. pp. 123-125.) 

We shall close our notices of these judges by a short 
reference to the familiar name Hubert de Burgh, of whom 
a pleasing account is givea. It is quite clear that Shak* 
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si)earc did not know that he had ever been a judge when he 
makes Eang John describe him as 

" A fellow by the hand of nature mark'd, 
Quoted and sigu'd to do a deed of shame." 

Act iv. sc. 2. 

And Bigot, Earl of Suffolk, address him tJius : 

•* Out, dunghill! dar'st thou brave a nobleman?'* 

Act iv. sc. 3. 

Hubert was of noble, if not of royal descent, was distin- 
guished throughout his life by the important offices which he 
held, was a soldier as well as a lawyer, and created Earl of 
Kent and chief justiciary. The following anecdote respecting 
him is interesting : — 

** Whatever failings marked the chai'acter of Hubert, it cannot 
be doubted that he was a faithful servant and a wise counsellor 
to the raonarchs whom he served. The distractions of the king- 
dom after he had ceased to be Henry's minister speak loudly of 
his power of guiding and controlling the passions of a foolish and 
capricious prince. No better summary of his worth can be pro- 
nounced than that of the Essex blacksmith — ^ Do what you please 
with me : I would rather die than put fetters on him. Is he not 
the faithful and magnanimous Hubert, who hath so often snatched 
England from the ravages of foreigners, and restored England to 
England ? Who served his sovereign King John so firmly and 
faithfully in Gascony, Normandy, and elsewhere, so that he was 
sometimes compelled to eat horseflesh, his very enemies admiring 
his constancy ? Who preserved Dover, the key of England, against 
the King of France and all his power ? Who secured our safety 
by subduing our enemies at sea ? What shall I say to his great 
exploits at Lincoln and at Bedford ? ^Lay God be judge between 
him and you for such unjust and inhuman treatment; repaying 
him evil for good, even the vilest for the best.' " (Vol. ii. pp. 283, 

There are some other points to which Mr. Poss will enable 
us to allude. He gives the following account of Westminster 
Hall, which we extract as a good specimen of his style : — 

** The most remarkable event in the annals of law which occurred 
in this reign (William II.), was the erection of the great hall at 
Westminster. This magnificent edifice has survived the palace of 

VOL. IX. B B 
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which it thai fomiMl a part, and, to whatever qm it may in fatora 
he applied, must ever he especially venerated as the arena of 
judicial contests, the cradle of our legal worthies, and the honoured 
spot which has given to the law itself ' a local habitation and a 
name.' The associations which arise at the mention of ' West- 
minster Hall' are not linked so much with the parliaments that 
have assembled in it, or the solemn festivals which it has wit- 
nessed, as with the high legal purposes to which it has for cen- 
turies been devoted ; recalling to the mind the glorious succession 
of venerable men who have administered justice within its walls, 
and of eminent advocates who have made its roof resound with 
their eloquence. Connected as it is with every jndiciid reminis- 
cence, hallowed as it must be in the minds of those devoted to 
legal studies, it is not surprising that the recent attempts in par- 
liament to remove the Courts to another locality, and apply the 
ancient building to different objects, should have been looked on 
by many as a species of sacrilege and profanation of the religio 
loci. These feelings of reverence, however, may be indulged 
beyond reasonable bounds ; and, while the ties of association are 
not to be harshly or inconsiderately broken, they ought not to be 
allowed to interrupt the progress of improvement, nor to prevent 
those changes which may be called for by the necessities of the 
times and the convenience of the public. 

" When the persons most interested in the question — the prac- 
titioners and the suitors — are all hut unanimous in their demand 
for the removal, it is time to listen to their complaints, and to 
consider whether the sentiment which gives a sort of sacredness 
to the spot is an equivalent for the benefit which it is believed 
would be derived from the change. It has been alleged that a 
more central position is rendered indispensable in order to meet 
the alteration of circumstances, the increase of litigation, and the 
additional number of Courts and of Judges. The question has not 
yet had a full discussion, nor will it fairly be debated till other 
than legal members of the legislature apply their minds to its 
consideration." (Vol. i. pp. 51, 52.) 

In every word of his eulogium on Westminster Hall we agree 
with Mr. Foss, but we take the liberty of differing from hinoi 
on several points respecting the removal of the Courts. If 
the question has not yet had a full discussion, it is not wise 
either in the suitors or practitioners to be all but unanimous 
in wishing for their removal to a more central position. But 



F0$iU Jwig$9 of MngUmd. 37 1 

we do not think they are nnanimonfl. We have shown on a 
former occasion^ that the profeasion haa expressed no such 
opinion, but is either silent or hostile. It is true that a 
portion of the Chancery Bar presented very recently a peti^ 
tion to the Lord Chancellor praying for the removal, which 
they abandoned the moment it came to be acted on. Lord 
Cottenham, it is true, like the gods of old, granted but half 
the boon, and dispersed the rest in ur. Altogether, in this 
case, sentiment outweighs convenienoe. 

We add one or two notices as to the Inns of Court and 
legal education, 

** That schools were established in LoDdon for instmctioii in the 
laws of the kingdom before 10 Henry ILL, appears from a strict 
mandate then issued by King Henry to the mayor and sherifis of 
that city prohibiting their continuance.' There is nothing that 
seems to warrant the snggesticm which has been made, that the 
king's object in suppressing them was to encourage the establish* 
ment of Inns of Court in the suburbs ; although it might probably 
l^ad to it, but it more likely arose from a political motive, and a 
wish to discourage the study. The palace, now called Lincoln's 
Inn, was built in the early part of his reign by the chancellor, 
Ralph de NeTille, Bishop of Chichester, and was appropriated by 
him for the town residence of his successors in that see. The 
place in which it is situate was first called New Street, but after- 
wards, firom him, Chancellor's Lane, now converted into Chancery 
Lane. The name of the bishopric is still preserved in that part 
of the estate called Chichester Bents, which perhaps formed part 
of ^ the garden which was John Herleycum's in yico novo ante 
novum Templum,' granted to the bishop on May 2. 1226, 10 
Henry IDL' by his royal master." (Vol i>. p. 201.) 

Some of the walls of the ** school of law ^ remain, but 
where are the teachers ? The old Hall has been superseded 
by a beautiful new one, and the rulers and scholars are well 
attended to so far as the replenishment of the body is con- 
cerned. But what mental aliment is supplied by the 
Benchers? We hear indeed that they are so dissatisfied 
with the success that has attended the establishment of 

< 3 L. R. S05. * Coke's SMoad last Pr«eme. 

• Eot. &am. i. 107. 
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lectures, that not one step further will they go. But did 
any one ever say that lectures alone would succeed ? Un- 
less accompanied by examinations, unless in some measure 
incorporated in the educational course prescribed and ren- 
dered necessary by the Inns of Court, no reasonable being 
ever supposed that lectures would avail except to a very few 
whose minds were previously prepared. Ask any experienced 
or successful lecturer how he has been enabled to interest hisj 
class and to transmit his own information into their minds, 
and he will say that he owed his success not so much to what 
he did himself, but to what his class did. It is quite true he 
must possess the knowledge, and the more able he is to de- 
liver it, the better will it be for his hearers. The best lecture, 
however, once delivered, will rarely make more than a temporary 
impression; but get the student to turn lecturer in his turn ; 
examine him, call for essays on his part, work with him oa 
the subject, and above all hold out to him a distinct reward 
or honour, or profit of fiiture advancement, to arise from his 
labours in the class, and then it is that the advantages of the 
lecture system will appear ; and of this there is ample proof 
at our Universities, at Heyleybury, and, if we must cite a 
case almost on all fours, at the Law Institution. The 
Benchers first commence the system of lectures on a footing 
in which success without a miracle is Impossible, and then make 
its alleged failure an excuse for not setting the matter right* 
Our opinion in favour of a system of legal education is un- 
changed, and if the Benchers will not give it a fair trial, we 
hope that means may be found for testing its advantages by 
some other body. Why does not the Society for the Amend* 
ment of the Law establish a law-school and throw it open to 
all who choose to come ? for that is the only sound principle. 
Mr. Foss throws some light on a matter which has puzzled 
all legal historians, — the apparent sale of the Great Seal in 
the time of Henry I. 

" In the Great Roll of 31 Henry I., of which a description has 
been already given, is an entry, from which Madox understands, 
and Lord Campbell asserts, that Geoffrey (afterwards Bishop of 
Durham) purchased the office of chancellor for the sum of 
3006?. 13*. 4c?. It is evident that Madox was not aware how long 
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lie had held the office at the date of that Roll, as he speaks of tliis 
sura as a * fine then lately made.' What effect, therefore, the fact 
of Geoffrey having possessed the seal for seven or eight previous 
years might have had upon his opinion, can only he matter of 
surmise. The words are, * Et idem cancellarius debet m. m. m. et 
V. j. i. et ziii s. et iii* j. d, pro SigilW In them, it will be observed, 
there is nothing about a purchase or a fine ; they simply state a 
debt due from him to the king,. for or on account of the seal, 
without saying when or how it was incurred, or whether it is a 
whole sum or the balance of a larger amount. Although it is not 
altogether improbable that Henry may have received some fine for 
the grant of the Chancery (of which, however, there is no other 
evidence than this entry affords), it may be worth while, before 
the record is accepted as positive proof of the fact, to consider- 
whether it is sufficient in itself for that purpose, and how far 
probabilities operate upon the question. As all the great rolls 
previous to this have been long destroyed, the only argument that 
can be raised upon its contents must be founded on the presump* 
tion tliat the same system then prevailed which is apparent in the 
subsequent rolls that are extant. Now in these rolls, which con- 
tain the accounts of the various crown debtors, the common course 
is this: — A. B. renders an account, *reddit compotum,* of what 
he owes as sheriff, custos, fermer, &c. for this amerciament, or for 
that rent or fine, &c. He pays so much by writs from the king, 
and so much into the treasury ; and if his whole receipt is thus 
exhausted, the entry is * et quietus est ; ' but if any balance re- 
mains unpaid, then it is * et debet ' so much ; and this debet is 
carried over to the roll of the following year. It may be inferred, 
therefore, that this debt of 3006/. 13s. 4rf., so declared due from 
Geoffrey the chancellor, is thQ balance of a larger sum of which 
he had rendered an account in a former year ; and this becomes 
still more likely when its fractional amount is considered. 

" The very circumstance of its being a fractional amount makes 
it less probable that it was the precise fine he had agreed to pay 
(if he did, in truth, agree to pay anything) for receiving the Great 
Seal; and if it was only part of a larger sum, the improbability 
becomes still greater, when it is recollected that money was then 
at least fifteen times more valuable than it is now, and that even 
the balance specified would be worth in present currency about 
45,000/. The probability, however, is almost entirely destroyed 
by the fact that Geoffrey was placed in the office in the early part 
of 1124, nearly eight years before the close of this roll; for it 
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nerer can be supposed that the king^ selling the offl^ at 8u6h a 
rate, even without an immediate necessity for the monej, would 
forego the possession of the tempting priECi and permit it to con- 
tinue in arrear for so long a period* The onlj supposition that 
would giro it an appearance of truth would be that, after Gkoffrej 
had held the seals for some years, the king had threatened, with* 
out such an advance, to take them away and give them to some 
other candidate : but of this there is no evidence whatever. 

" It is observable that no one historian mentions the fact, which 
is one not likely to have been omitted if it had any foundation. 
It seems necessary, therefore, to seek for seme more reasonable 
explanation of the entry than that which is open to so much 
objection. From the ignorance that must prevail of the precise 
duties of the chancellor at this period, and of what sums of money 
passed through his hands on the king's account, it is difficult to do 
this with any satisfaction ; but it is apparent, from the same roll, 
that (whether as chancellor^ or independently of the office, does 
not appear) that he was the custos of the bishoprics of Coventry 
and Hereford, and of the abbey of Chertsey, during their respec«> 
tive vacancies ; and also of various manors and lands belonging 
to the king. It is true that he accounts for the sums received by 
him in respect of these during the year in question ; but it inay 
easily be supposed that he had been allowed in previous years to 
retain part of his various receipts, until by accumulating balances 
they had arrived at the amount specified. It seems as probable 
that the words ' pro sigillo ' might mean what he had received fctf 
the king on account of holding the seal, as tbat they should bd 
interpreted into a fine for the possession of the seal itself.'' (Vol. u 
pp. 82—84.) 

Mr. Foss thus explains the custody of the Great Seal by 
Queen Eleanor : — 

^' In the next month (June 1231) the king having on his going 
into Gascony confided the government of the kingdom during hi* 
absence to Queen Eleanor, commanded her to deliver to William 
de Kilkenny the seal of the Exchequer, to be borne and kept by 
him in the place of the Great Seal, which he had directed to be 
locked up till his return from abroad. This order had been given 
by another document, whereby he had placed the Great Seal in 
the custody of the Queen, under his own private seal and the seiils 
of his brother Richard, Earl of Cornwall, and others of his coundl* 
Upon this foundation a noble author, by his gallantry^ and a 
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natdnd desire to vary his narrative and grace his entertaining 
pag^s, has been induced to insert Queen Eleanor as a ladj keeper 
of the Seal. A grave contradiction to what is only, perhaps, 
intended as a lively sally, would be out of place ; for his lordship 
must be well aware that, being regent of the kingdom while her 
royal husband was away, she could no more be keeper of the Seal 
during his absence, than he himself could be his own chancellor if 
he were present ; and that the pleas he refers to in the Curia 
Regis were not held before her Majesty as Gustos Sigilli, but as 
Gustos Regni, in the same manner as the king himself sometimes 
presided." (Vol. ii. pp. 142, l48.) 

The state of the administration of the law at the end of 
the reign of Henry II. is thus noticed : — 

*' A great change is observable in the construction of the 
Guria Regis in the latter years of the reign. It was no longer 
confined to the barons of the realm and the officers of the palace ; 
but upon the records that have come down to us, the names of 
other persons appear as bein^ present and taking part in the 
proceedings. The adoption at the Gonquest of the laws of Nor>* 
mandy had rendered necessary the assistance of advocates from 
that country. The gradual combination of these with the English 
lawS) and now the application of the Roman law, many of the 
forms of which had been introduced into this island, had so 
materially increased the complexity of the study, that it could 
only be pursued as a separate profession ; requiring not merely 
that the advocates should be persons of learning and ability, but 
also that the judges should be masters of the science, and be 
selected from the most eminent among them. The persons who 
principally devoted their time to the attainment were naturally 
the clergy ; and it consequently seems to have been the custom 
in this reign, either to raise the officers of the Court, who were 
usually ecclesiastics, to preferments in the church ; or to appoint 
certain of the dignified clergy to perform the judicial duties. The 
prevalence of both practices will be apparent in the following list 
of chancellors and justiciers$ among whom» without noticing their 
intervening steps in the church, will be found ^^^ archbishops, 
viz.: — Beckett, and Hubert Walter, of Canterbury; Geoffi^ey 
Plantagenet of York ; John Cumin, of Dublin ; and Walter de 
Constantiis, of Rouen : eight bishops, viz., Richard Pitz-Nigel, 
of London ; Richard Tocliffe, and Godfrey de Luci, of Winchester ; 
Nigel, and Geoffrey Ridel, of Ely ; John, of Oxford, of Norwich ; 
Sefred, of Chichester; and Guy Rufus, of Bangor: three abbots, 
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viz., ClarembaW, of St. Augustine's, Canterbuty ; Aymer or 
Daniel, of Chertsey ; and Samson de Totington, of St. Edmund's ; 
eight archdeacons, viz., Robei*t de Inglesham, of Gloucester ; Jos- 
Celine, of Chichester; Walter Map, of Oxford; Hugh Murdae, 
of Cleveland ; Ralph, of Colchester ; Ralph, of Hereford ; Nicholas 
de Sigillo, of Huntingdon; and William, of Totness : besides 
Ralph de Warneville, treasurer of York ; Wimer, and Reginald 
de Wisebec, two of the king's chaplains ; and Master Thomas de 
Husseburn, a canon of St. Paul's, 

" Henry is said to have attended personally at the judgment of 
all greater causes in his Court, and to have made frequent pro* 
gresses to discover and remedy the abuses in the rural jurisdic- 
tions. His anxiety on this subject is particularly exemplified in 
the commissions he issued in 11 70 for the investigation of charges 
brought against the sheriffs and his other officers." (Vol.i. pp. 160, 
161.) 

We should say that Mr. Foss follows throughout oil the 
track of Lord Campbell, with no- small eagerness, as it appears 
to us, to convict his lordship of inaccuracy. But we must 
say that the perusal of the work of Mr. Foss has tended very 
much to raise our opinion of the noble and learned lord's 
book in two important particulars. First, Lord Campbell, 
out of the same or nearly the same materials, has produced a 
readable and amusing book, and Mr. Foss bus failed to do 
so ; and secondly, Mr. Foss, with full leisure and sufficient 
learning and no lack of will, in his attempts to prove his 
predecessor inaccurate, has satisfied us of bis general accuracy. 
We have shown no undue partiality to Lord Campbell as 
an author ; we have not hesitated to point out his errors 
when we found them ; and this was due both to ourselves and 
to him : but the two works tend to prove that to establish 
an extensive reputation, something more is wanted than hunt* 
ing up records and wiping the dust off parchments, useful as 
these duties are, and that to give a life-like look to the dead, 
a knowledge of mankind and the having taken an active part 
in public affairs and great questions, have also their use. 

Lord Campbell has, however, sometimes laid himself open 
to a palpable hit, Thus, speaking of an early judicial hero 
whom Lord Campbell claims as chancellor, he says (VoL i# 

43.):--^ 
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" Of his success we know little but the name, there being no 
descnption added to it to tell us from what country he sprang or 
what other office he ever filled ; but a charter granted at this 
time by the CJonqueror to the monks of St Florentine of Andover, 
is witnessed and authenticated by Balduick as king's chancellor/' 

So far in the text ; but Lord Campbell, we presume, to 
relieve its tediousness, adds one of those notes which tend so 
ranch to amuse his readers, as follows : — 

" It is said that the poetical name for a belt or girdle was taken 
from this chancellor, who is supposed to have worn one of uncom^ 
nion magnificence. 

* Atliwart his breast a baldrick brave he ware* 
That shined, like twinkling stars, with stones most precious rare* 

SrZNSER. 

* A radiant baldrick, o'er his shoulders tied, 
Sustained the sword that glistened at his side.* Pops.** 

Mr. Foss maliciously disposes of most of this in the follow- 
ing manner : — 

" Galdric, not Baldric, as Dugdale calls him, was chancellor 
after Bloet's elevation to the episcopal church. An undated 
charter, to which his name is attached as a witness, gives the 
church of' Andover to the abbey of St. Florentine, is quoted by 
Dugdale as proving that he was chancellor to William L ; but the 
simple fact that Bloet, as Bishop of Lincoln, is the first witness to 
it, is sufficient evidence that it was granted by William II.'' 

And to this Mr. Foss adds his note : — 

" Lord Campbell, i. 43., who has evidently not seen the 
charter, from his calling it one * to the monks of the Florentine? 
of Andover,' adopts Dugdale's name of Baldric. It is therefore 
with mujch reluctance that I feel compelled to substitute that of 
Galdric, the more especially as the fanciful etymology on which 
his lordship has ventured is thus annihilated, and the poetical 
quotations /rom Johnson^s Dictionary^ which he has introduced as 
proafs of it, are rendered no longer applicable.*' (Vol. i. p. 55.) 

The wipe as to Johnson^s Dictionary displays all tlie \^enom 
of the antiquary. But giving Mr. Foss all credit for this and 
eimilar proofs of his care and industry, it is surprising How 
seldom he displaces any portion of his predecessoi'^a \vork of 
the least importance^ 

Entertaining an unfavourable opinion of the design of 
Mr. Fos?, and having felt bound to express it, we have en- 
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deatoored at the same time to present as agreeable a view of 
its contents as possible ; and we say, with all sincerity, that if 
we cannot encourage Mr. Foss to pursue his original plan, 
we hope we shall meet with him again in some other way. 



ABT. IX. — THE PROVINCE OF THE BAR IN 
ENGLAND. 

No. II. 

We resume this subject for the purpose of showing, by re- 
ference to authorities and the ancient and recognised prin- 
ciples connected with the administration of the law in this 
country, the legitimate status of the Bar as an order of prac- 
titioners invested with those functions and privileges which 
have already been ascribed to them.' 

In doing this we entirely disclaim the most remote wish to 
give offence to any portion of the legal profession. We desire 
only to discuss the subject of professional regulations as wq 
find them. If any alteration in the present division of the 
duties of the profession be necessary or advisable S it can only 
be made after fully understanding how all parties now stand 
both singly and relativdy; and it is to this that we wish to 
draw the attention of our readers. 

We have already urged that the barrister, in this country, 
is the recognised professor and expounder of the law of the 
land, who by ancient and recognised usage is entitled to be 
heard as an advocate in our courts, or in any branch of the 
practice of the law where, legal knowledge is required ; that 
the creation of another class of practitioners of the law is an 

1 See No. I., anti, p. 101. 

* We bftve already received certain communications on this subject, which we 
hope in due time to lay before our readera. It is utmecessary for us to observe 
that this work does not attempt to represent any branch or section of the pro^* 
fession. It is the interest of the public to secure the services of ieamed, able, 
and honest lawyers, to do for them what they Cannot do so well for themseWes. 
It w only by full inquibt that we can ascertain how the eiertlons of such k 
class can be best secured. — En. 
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obriOtts innovatioiif and we have also pobted out that attor- 
nies and aolkutoray who from being mere officers of the Courts 
have become general practitioners of the law, have in the 
course of their transition imperceptibly encroached on the 
legitimate province of the Bari who cannot at the present 
day be charged with inefficiency as a body, and on that ac^ 
count ought not to be excluded from the privilege conceded 
to every other class in the statCi that euique in $ud arte creden* 
dum est 

The notion of compensation is obviously a most untenable 
one per se, and wholly beside the question at issue. Serious 
and gloomy, indeed, would be the prospects of the Bar as a 
body of professors and practitioners of the law, if the class 
were to be gradually deprived of their legitimate position, 
and compensation afforded to some individuals belonging to 
it — if even the very ilite of the Bar at Westminster Hall 
were to be simultaneously compensated for what belongs to 
the order. It needs no prophet to discover that as a body of 
law professors they would soon cease to exist. Questions, 
however^ as to the number of new offices which have been 
created, or fresh advantages conferred on members of the 
Bar, or old offices given to them which were formerly con- 
ferred on attomies and solicitors, are, after ail, of little 
moment to the great majority of the Bar or the attomies. 
It is, no doubt, a matter of s(»ne consequence to the seeker 
after office in either branch of the profession, wheUier the 
list which is open to him is increased or diminished ; but 
most fortunately for the general prosperity of both branches 
of the profession, mere offices can be the lot of a very few. 
Would that we could say that it did not usually fall to 
such as are in the enjoyment of personal or family influence 
— ^to the relations of great men already in office, or on the 
Bench, or in Parliament ; would that we could say that the 
members of the profession in either branch had not been 
increased by persons actuated by such considerations only — 
that every new species of patronage, from a commissionei'ship 
to a railway bill, had not summoned fresh candidates who 
assume the profession of the law as a mere trap to catch the 
loaves tod fishes of patronage. 
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The inBtitution of the Bar in this country^ it has ^been 
already observed ^ is for the most part based on no positive 
law. Except in criminal cases, the right of substituting 
professional for personal advocacy, in England as in all other 
civilised countries, has never been deemed to require the 
sanction of the legislature- Express statutes, indeed, were 
deemed necessary, even in civil actions, in order to enable 
the suitor to appoint an agent to appear in his stead to the 
original summons or citation ^ and the right to professional 
assistance in criminal cases was only fully conceded within 
these few years ; but the existence of an independent order 
of men expressly devoted to the study and practice of the 
Common Law, whose services were, with these restrictions, at 
the disposal of the litigant or the suitor, can be traced back 
to the sources of the Common Law itself; and the origin of 
the institutions associated with that order appears to be lost 
in remote antiquity — in comparison with which the dates of 
the foundation of the Inns of Court (our juridical universi- 
ties) appear to belong to a modem era ; for our legal anti- 
quarians give all these dates long subsequent to the statute 
of Merton, whereby parties were allowed to appear by at- 
torney. 

This question of the immemorial existence of an independent 
order of advocates and professors of the Common Law, is not 
merely of antiquarian interest. It obviously involves in it 
the title to those personal privileges which the barrister of 
the present day lays claim to, and that position in the state 
which the Bar as a body have so long held. 

Without entering at any very great length into the evidences 
on which the prescriptive rights of the Bar rest, it may suffice 
to refer to the fiict that professors of the Common Law, under 
the term of countors, narratores^ sages gents, &c., occur in our 
earliest records, in order to surmise— what must be obvious — 
that the profession of the law could at no period of our history 
have been adopted without a settled and recognised qualifica- 
tion, which it rested with the order, as in the case of the 
church, the physicians, the guilds or fraternities of traders, &c.. 

Ante, p. 89. * 20 Hen. 3. c, 10. ; 3 Ed\r. I. c. 42. .&-c, ^ 
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themselves to impose ; and that the rcguhr universities, cor- 
porations, and societies, into which these various orders sub- 
sequently merged, merely carried on under more settled rules 
that system of conferring degrees which they ages before 
practised. 

The higher order of common lawyers, we know, were during 
many ages, in accordance with the feudal institutions of Nor- 
mandy, generally called by writ to the service of the crown, 
and we find therefore this higher class of pleaders at one period 
almost uniformly designated by the name of servientes ad legem. 
This circumstance, however, obviously affords no proof that 
scijcants-at-law were at any period the onhj pleaders or ad- 
vocates known to the law of England, nor does it in fact 
appear to prove more than this, — that in accordance with the 
genius of the feudal institutions, the practice of the law in 
the royal courts was at one period deemed a service, and that 
the Serjeants selected by the crown from the general body of 
pleaders became members, as the attornies admitted by the 
judges from the inferior class became officers of the Court 
of Common Fleas at Westminster. 

The countors or band narratoresy mentioned by Matthew 
Paris as the pleaders recognised by the Common Law, do not 
seem in any way to have been engaged in the royaL service, 
or entitled on that account to the designation of Serjeants.^ 
Indeed, the coif itself appears to owe its origin to a circum- 
stance incompatible with the fact of its wearer being in the 
service of the crown ; and whatever veneration may be yet 
entertained for that peculiar badge of legal rank, it must 
never be forgotten that its wearers were at no period the onfy 
professors of the Common Law of England. 

Matthew Paris, whose authority is relied on for the fact of 

* Mr. Serjeant Manning, a great enthusiast in the question of the antiquity 
of the degree of Serjeants-at-law, observes, " The fees payable by the * Countor * 
appear to have induced the Conqueror, or some of his mure immediate succes- 
sors, to treat the office as a serjeanty in gross, and to assume, if they did not 
possess it before, the right of appointing to this serjeanty." {Prefacei !>• ix.) 
•* Originally all serjeants-at-law appear to have been acrvientes regis ad legem.** 
(Id ib. note ({»).) See also 2 Inst 422. to the same purport; and Co. Litt. 
106 a., as to the tenure of the office of serjeant-at-law. 
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the order of pleaders (the eanteure et eagee genie) already alluded 
to being distinct and independent of the eitfeante, fi3(e» the date 
of the story of William de Bueey, who wearing the coif 
claimed the benefit of his orders or dergji as ▲. P, 1259, or 
43 Henry 3. From this it clearly appears that he was not 
a Serjeant in the modern sense of that term> and we know 
that the very next reign witnessed the foundation of the Inns 
pf Court expressly devoted to an order of advocates from 
whom the eerjeants were selected, but from whom, on being 
promoted, they immediately retired to another inn, expressly 
set apart for them. 

In this reign of Edward I, the term apprentice appears ; and 
in a statute where they are mentioned, the king's justices are 
directed to admit to the office of attornies certain of the ap* 
prentices of the Bar ; and we thus find a new forensic degree, 
apparently before unknowni as we do afterwards in that ot 
iitterbarriater and inner barrister^ and, many ages subsequently! 
in that of Queen^s Counsel: but whatever degrees the crowUi 
or the Bar themselves may in their universities create, it is 
certain that these degrees could only be conferred on a 
member of the independent order of the Bar, to which order 
the crown had at no period the power of compelling admission; 
and with what advantages to the public this independent and 
exclusive privilege has been enjoyed may be gathered from 
the fact that in no recorded case of the exclusion of a candidate 
for admission into, or his expulsion from the order, has the 
charge of sinister motives for the decision been imputed* 

The Inns of Court, the legitimate representatives at the 
present day of the order of barristers recognised by the Com** 
men Law, do practically admit, as a student, any one of good 
character to graduate for the Bar, and after the requisite 
course of probation has been gone through, call hira to the 
degree of barrister ; so that whatever defects there ihay be in 
the modern system of education prescribed by the rules of 
these societies, and however capable of improvement in other 
respects those rules are, little objection can be made to them 
on the ground of exclusiveness or of expense. 

The Inns of Court have been termed by Lord Mansfield 
" Voluntary societies, which for ages have submitted to go- 
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yernmwt nmdogoua to that of other fleminaries of learning.''^ 
Lord Tenterdeot counnonting on this, observes that *' the 
very term voluntary society imports in it a discretion in the 
indiyidoals compodng it to admit or reject members as they 
please. It is true that the twelve judges are the visitors of 
the Inns of Court, but in that diaracter they have jurisdiction 
only over actually admitted members." He further. observes 
that Lord Mansfield must be understood to have meant that 
ihey submit to such rules and regulations as they themselves 
ordained for the internal government of the society, but not 
that they submit to any foreign jurisdiction as to the persons 
whom they are to admit as members^ ; and in this the other 
judges^ seemed to concur, Mr. Justice Bayley saying it was 
analogous to the case of a coU^e in which no individual has 
an inchoate right to be admitted. 

The decision in this case accords with the received opinion 
that the Inns of Court have not the incidents of ordinary 
corporations. Either in consequence of charters of incorpor- 
ation or of direct grants from the crown of the possessions 
which they at present holdS by whatever title however they 

. > Rei *. Gmf% Ino, 1 DougU S54. 

' Bex 9. Benohcrt of Linooln's Ion, 4 B. & C. 855., 7 U & B. S51. 

' Bftyl^, Holroyd, and Liitledale. 

* If the orowD grants lands to a TilU tbey have thereby a corporate 
eapacity to take if a rent be reserved. 1 Rol. 513. 1.40. And benoe the old 
order of Templars were said to be incorporated. 10 Co. 33. The benchers 
and ancients of the Inns of Court certainly appear to have taken grants of land 
in » eoUeotive capacity. The following is a translation of the original grant of 
the Temple by James I. A. B. 6., from a eopy in the Bolls Chapel, and used 
by Serjeant Talfourd in Mr. Hayward's case, p. 66. : — 

** To all to whom these presents may come, &e* ..^Whereas our kingdom of 
England, most flourishing in the arts of peace for so many ages, and devoWed 
on us by the singular Providence of God in his good time by hereditary right* 
is indebted for a great part of iu felicity to the ancient and peculiar laws of 
that kingdom, proved by a long series of ages to be best adapted to that warlike 
and populous nation : And whereas the inns of the Inner and Middle Temple, 
being of the number of those four most famous colleges of all Europe, fre- 
quented by students and proficients in the said laws, have been, for a long time, 
by the gratuitous munificence of our progenitors kings of England, dedicated 
to the use of the students and professors of the said laws ; to which Inns, as the 
best seminaries of learning and morals, very many youths, excelliog in lustre of 
descent m well as in the endowments of mind and body, have continually re- 
sorted from all parts of this realm ; and from whicb many, as well in piir tinaes 
as in those of our predecessors, have been taken by reason of their exalted me 



384 The Province of the Bar in EnylancL 

originally derived their important privileges, it is probable 
they would be held to be included in the various statutes for 
the general confirmation of liberties and franchises* ; and in 
one case we find the constitution of the Inns of Court as 
voluntary societies subject to nppeal, pleaded to the jurisdic- 
tion of the Court of Chancery and the plea allowed.* 

The Court of Queen's Bench has hitherto invariably re* 
fused to interfere by way of mandamus with the discretion of 
the benchers as to calling to the bar or the admission or 
expulsion of members^; and in almost every case where it 
has been thought advisable to appeal from the decision of 
the benchers to the judges as visitors, the decision of the 
benchers has been confirmed.'* It must not be imagined, 
however, that either the Inns of Court in their collective 
capacity, or the individual members as barristers or legal 

rits, to discharge arduous offices cf state and justice, in which they gave great 
examples of prudence and integrity, to the honour of the said profession and the 
ornament of this realm, and the good of the whole state : Know, therefore, that 
we desiring, so far as in us lies, to perpetuate the happy state of this kingdom, 
Nourishing for so many ages through the administration of the said laws, and 
compassing not so much the continuation of the former celebrity of the said Inns 
as an accession of new splendour, and in order that we may have our benevo- 
lence and munificence towards the profession and professors of the said laws 
confirmed to all posterity, of our special favour and mere motion we have given 
and granted, and by these presents do give and grant, fur ourselves, our heirs 
and successors, to our well-beloved and faithful counsellor, Julius Caesar, alias 
Adelmar, Knt, Chancellor and Under Treasurer of our Exchequer ; Henry 
Montague, Knt., Recorder of our City of London, and one of our counsel in 
the law, &c., the said inns and capital messuages, with the appurtenances, called 
or known by the names of the Inner and Middle Temple, London ; and all halls, 
cloisters, chambers, gardens, &c. ; which inns, messuages, &c. we will, and by 
these presents for ourselves and our successors, order to be applied for the lodg- 
ing and education of the students and professors of the said laws sojourning for 
all time to come in the said inns.** 

» 9 Hen. 3. c. . j 1 Ed. 3. c. 9. ; 14 Ed. 3. c. 1. ; 1 H. 4. c. 1. ; 7 H. 4. c. 1 | 
9 H.4. C.I.; 13H.4. c. 1.; 3 H.5. s.2.c.l. :2 H. 6. c. 1. 

* Cunningham o. Wood, 2 Bro. Ch. Ca. 24. 

• Townsend*s case, T- Raym. 69., 2 Show. 178. ; Rei ©. Gray's Inn, 1 DougU 
853 ; Rex v. Lincoln's Inn, 7 D. & R. 351 ; S. C. 4 B. & C. 855. 

♦ Rex r. Gray*s Inn. 1 Dougl. 353. Be II. H. Pyke. 

In the recent much-controverted case of Mr. Hay ward, Q. C, relating to the 
mode of electing Benchers in the Inner Temple, the Judges held that they had 
no legal power to interfere, but recommended, in their character of vif^itors, a 
different mode of election for the future. 
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prftctitionersy are free from tlie control of her Majesty's 
Courts at Westmlnsten 

There are records of a series of ordinances made by the 
Chancellor and Judges for their government and regulation 
with regard to the admission of members^ keeping commons, 
calling to the Bar, &c.^ Whether, however, these ordinances 
are in force at this day may perhaps be open to argument ; 
considering^ on the one hand, the unsettled notions of the 
extent of the royal prerogative at the time when they were 
passed, and on the other, the Act of Henry VII., as to ordi- 
nances made by masters, wardens, and fellowships of crafts, 
which might perhaps be construed to extend to the ordinances 
of the masters of the Bench of the Inns of Court.^ 

The Benchers of the Inns of Court, with an honourable 
anxiety to avoid shielding themselves under the designation of 
mere voluntary associations, some years ago adopted a reso* 
lution^ that ^^the Judges are requested to entertain the appli-^ 
cation of any gentleman who may be refused admission into 
this Society ; this Society being willing to be bound by the 
decision of the Judges upon such application;" and to avoid 
the influence of mere caprice in the admission or rejection of 
members, each Inn of Court has fixed regulations on the 
subject, and indeed some of these have been sanctioned by 
the concurrence of the whole of the four Inns, e. ff,, that 



» See Dugdale*s Origines* Jur., 141. 147. 191. 193. 274-^. 311—327. See 
Orders of the Lord Chancellor and the Judges, 16 Car. 2., reporting the orders 
12 Jac. and 6 Car. 1. Pearce, 426. 

' No masters, wardens, and fellowships of crafts shall make any acts or ordi« 
nances in diminution of the profit of her Majesty, or against the common profit 
of the people, unless examined and approved by the Chancellor or Chief Jus« 
tices of either Beach, on pain of forfeiting 20/. 19 H. 7. c. 7. s. 1. 

The interposition of the Judges as Visitors of the Inns of Court, an^ of the 
Chancellor, Privy Council, &c., as to the regulations for calling to the Bar, pro- 
bably gave rise to the dictum in Rex t;. Gray's Inn, that all the power the Inns 
of Court have concerning the admission to the Bar is " delegated to them from 
the Judges." The power of the Judges as Visitors of the Inns of Court, in 
revising their rules, &c. is, it is obvious, very different from that of conferring 
on them any original power. The term delegation is obviously an improper one, 
for the Judges themselves never had the power which they are said to have 
delegated. 

» 24 th January, 1837. 
, VOLt IX. C C 
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which prohibits persons from graduating for the Bar whilst 
pursuing some other vocation*; and of late years groat efforts 
have been made by the Benchers of the several Inns to 
secure a general concurrence in the i*egulations introduced 
by them* 

We have entered upon this subject of the Inns of Court 
in order to show that the notion of the English Bar being an 
independent body is not founded only on the personal conr 
duct of its members^ but also on the very constitution of tho 
order. The theory of this constitution is, that not even the 
Crown, by virtue of its prerogative, can confer the privileges 
of a barrister on a party not belonging to the order*, and, as 
already urged, to this order exclusively belong those high 
and important functions in the administration of civil and 
criminal justice which are involved in the terms advocate^ 
pleader y and counsel in the law* In return for the monopoly 
which the Bar enjoy, their professional services, leaming» 
and talents are, in accordance with a principle existing as far 
back as we can trace, indiscriminately at the disposal of the 
litigant, be he rich or poor, powerful or abject, a personal 
friend or a personal enemy; and though such services are 
not required by our law, any more than in other countries, 
to be gratuitous y the quiddam honorarium with which it is 
nsually and ought invariably to be accompanied^ has been 

' ** No attprney-at-law, solicitor, writer to the signet, writer in the Scotch 
Courts, proctor, notary public, parliamentary agent, or other agent to any appel • 
late court, or other person acting as such, and no clerk of or to any barrister, 
conveyancer, special pleader, attorney, solicitor, writer to the signet or writer to 
the Scotch Courts, proctor, notary, parliamentary agent, clerk in chancery, or 
other officer in any court of law or equity, whether such clerk be articled or in 
the receipt of a salary or other remuneration for his services, can be allowed to 
keep commons in the hall of this Society, available for the purpose of bein^ 
called to the Bar, until such person, being an attorney, shall have taken his 
name off the rolls ; and until he and every other person above named and de- 
scribed shall have ceased to act or practise as such attorney, writer to the signet, 
or writer of the Scotch Courts, solicitor, proctor, notary, agent, or clerk as afore- 
said.** Pearce, S90. 

■ An instance is recorded in Duhigg's " History of the [Irish] Inns of Court,** 
of an unsuccessful attempt on the part of the Crown to create a barrister by patent. 
It may be remembered a similar unsuccessful attempt on the part of the Crown 
is cited by Sir Edward Coke, in the instance of creating a citissen of Ix)ndon. 
8 Co. 126. b, 

' The Art. sup^ Charta9, prohibiting maintenance and champerty, provides 
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always regulated by usage and professional etiquette, avoid- 
ing at the same time the indecorum of bargain making on 
the part of the Bar, and the imputation upon them of less 
worthy inducements for exertion than that of acquiring re- 
putation and its consequent professional advantages.* 

that nothing in those laws shall prevent th« subject having counsel dtt eounsewrt 
et Moge* gtnUpur ttm donant, S8 Edir. 1. e. 11. 

* This may be a convenient place for printing the following Report, which 
hat been largely circulated among the Bar. We abstain for the present from 
any obiiCtTatioD respecting it : --. 
" At a Spccial Gbnbsal Mbbtino of the Mbmbers of the Incorporateo Law 

SuciXTT, held in the Hall of the Society, Wednesday, 29th Novunber, 1848, 

Bs WAMtH AusfBir, Esq., in the Chair, 
*« The Inllowing Report of the Council of the Society was read : — 

** In the Annual Reports of last year and of the year preceding, the CouneU 
noticed the various communications which they had received on the doubts and 
difficulties consequent upon the unsettled and unsatisfactory state of the prao* 
tice with respect to retainers, and which had given occasion to frequent dilier* 
tnces, not only between Barristers and Attorneys and Solicitors, but between 
Attorneys and Solicitors themselves* 

** The attention of the Council was accordingly directed to this very im« 
portant subject, with a view to the establishment of such rules as might in all 
ordinary cases enable the practitioners to regulate their proceedings on behalf 
of their clients. 

** In the first place, they considered it necessary to ascertainj as accurately as 
possible, what was the actual practice,^so far as it could be collected from those 
members of the profession who, from long eiperience, were most conversant 
with the subject. 

** After great previous deliberation, a series of questions was prepared, and, 
on the 28th of January, 1847, was settled, printed, and circulated among the 
Attorneys and Solicitors of London, who were invited to give the required in- 
formation, — to point out any inconvenience which they had experienced from 
the existing practice, and to suggist means for improving it. 

** The Council received numerous answers to their enquiries, which were care- 
fully arranged and digested. In the result it appeared, 1st, that comparatively 
few points in the practice were clearly settled and uniformly acted upon ; 2nd; 
that there were others which, although well known amongst practitioners, and 
generally complied with, were highly objectionable and inconvenient ; and, 3rd, 
that there were many of so doubtful a nature that Attorneys and Solicitors 
differed widely upon them, 

*' From the materials thus collected, and their own professional experience, 
the Council prepared a series of rules for the guidance of Attorneys and Soli- 
citors in retaining Counsel ; and, with a view to obtain the concurrence of the 
Bar, they, on the 6th of May, 1847, submitted these proposed rules to all the 
Judges of the Superior Courts, to the Attorney General, the Solicitor General, 
the Queeu*s Serjeants, the Queen's Counsel, the Serjeants at Law, and the 
Benchers of the several Inns of Court. 

c c 2 
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ART. IX. — ON THE RIGHTS OF PROPERTY 
CONNECTED WITH RAILWAYS. 

No. II. 

Rating of Railways, 

Some endeavour will probably be made in the approaching' 
session to obtain a revision of the present system of assess- 
ment upon railways for local rates, it being considered that 

** In reply to this communication, the Council, as stated in their last Report, 
-were favoured with some valuable suggestions from two gentlemen of great 
eminence at the Bar, which were most carefully considered, and for the most 
part adopted. 

*■ No further suggestions having been received from the Bar, the Council, on 
the 6th of April, 1848, forwarded a printed copy of the proposed Regulations 
to every member of the Society, to every practising Attorney and Solicitor in 
London, and to all the Law Societies in the country, inviting the favour of their 
sentiments upon them, stating it to be the anxious wish of the Council that 
rules designed to regulate the practice on this important subject should be ren- 
dsred as perfect as possible, and be adopted with the full concurrence and ap-> 
probation of both branches of the profession. 

** The Council have received several communications and suggestions from 
Attorneys and Solicitors in answer to their last circular, to which they have 
given their best attention, and have convened the present meeting of the Society 
far the purpose of taking into consideration the proposed rules, with a view to 
their adoption by the profession. 

«* (Signed) B. Aosrxir, President. 

" It was moved by the President, seconded by the Vice President, and re- 
solved unanimously, — 

"I. That it is^ highly expedient that the present uncertain and variable 
usage relating to the retainers of Co\insel should be reduced to certainty, by the 
establishment of a series of intelligible rules, whereby the interest of the suitor, 
.and the convenience of both branches of the profession may be consulted and 
secured. 

** IL That the rules of practice now read are fair and equitable, and calculated 
to promote those important objects, and that they be approved and adopted. 

*' III. That the Members of the Society now present engage to adhere 
strictly and invariably to such rules of practice in the retainer of Counsel, and 
that such Members do signify their adhesion by inserting their names in the 
book now produced for that purpose. • 

" IV. That all absent Members of this Society, and Attorneys and Solicitors 
in general, be earnestly invited to adopt the rules, and sign the book before 
referred to, and that such book do lie in the office of the secretary for the pur^ 
pofe of receiving signatures. 
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they have hitherto been mulcted to an excessive amount. It 
lias been too much the feeling of the public that railway pro* 
perty is fair spoil, and the expenditure on the part of some 
companies has given some encouragement to this evil. If it 
be found on inquiry that in fact the mode of rating has 
hitherto pressed too hardly upon railway property, it would 
be only right that the system should be changed. Its mag- 
nitude makes it exceedingly important, both for the railway 

" V. That in case of any difference of opinion regarding the construction of 
such rules, or the practical application thereof, in any case occurring between 
Members of the Society, the question be stated in writing, and submitted to 
the determination of the Council of this Society, whose decision shall be final. 

<* VI. That in case of any such difference between Attorneys or Solicitors, 
not being Members of the Society, they be recommended to consent to refer the 
matter in difference either to one of the Taxing Masters of the Superior Courts 
of Law or Equity, or to the Council of this Society, and in all such cases to 
abide by the decision. 

*' VI r That these resolutions, together with tlie report of the Council, this 
day made to the Society, be printed ; and that copies of each of those documents, 
and of the rules adopted, be sent to the Judges of the Superior Courts, to the 
Attorney General, the Solicitor General, the Queen's Serjeants and Queen's 
Counsel, the Serjeants at Law, the Benchers of the several Inns of Court, to 
each Member of this Society, and to the metropolitan and provincial Xaw 
Societies ; and that the Council be requested to take such further measures as 
they deem requisite to procure assents to the rules. 

•* Ruus of Pbacticb relating to the Retainers of Counsel, adopted unani- 
mously at a Special General Meeting of the Incorporated Law Society, held 
in their Hall, on Wednesday, the 29th day of November, 1848. 

« General Retainers. 

** I. That a general Retainer applies to all Courts in which'the Counsel 
-receiving it shall practise. 

** II. That if the Counsel should be offered a special Retainer by the op- 
ponent of the party having given such general Retainer, in any other Court 
than that in which he shall usually practise, the general Retainer entitles the 
'party giving it, to notice before the offered Retainer is accepted. 

«« III. That the general Retainer lasts for the joint lives of the Client and 
Counsel, or so long as the Counsel continues in practice, except it be lost, 
according to any of these Rules. 

" IV. In case a special Retainer or Brief is offered to Counsel against the 
party ^ho has given a general Retainer, the Counsel is at liberty to accept the 
special Retainer or Brief of the other party, unless within one week after^ Issue 
joined, or Replication filed, a special Retainer or Brief be given by the party 
who gave the general Retainer." 

[The Report thus proceeds to 'give rules, not only relating to general, but 
special circuit and other retainers, with a list of fees.] 

c c 3 
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interest and for rate-payers not interested in railway pro* 
perty that the principle of rating such property should be 
settled on its proper basis. The importance of the subject 
demands a careful discussion, and we propose on the present 
occasion to show how the law now stands as to the assess- 
ment of railway property to the relief of the poor : first, 
how such property is to be rated during the construction of 
the line ; and secondly, how it is to be rated after the line is 
completed. Before any alteration can be made in any law, 
it is absolutely necessary to have clear views of its existing 
state. 

The law as to assessment during the construction of the 
line is settled by the Land Clauses Consolidation Act, 1845, 
and admits of no dispute. By s. 133., if the promoters of 
any undertaking become possessed of any land liable to be 
assessed to poor's rate, they shall, until the works shall be 
completed, be liable to make good the deficiency in the as- 
sessment by reason of such land being used for the works ; 
aud such deficiency shall be computed according to the rental 
at which such lands were rated at the time of the passing of 
the special act. 

When the line is completed and traffic commenced^ the 
company becomes liable to be assessed to the rates made for 
the relief of the poor in the several parishes through which 
the line or any of its branches are made to pass. They are 
liable to these rates on precisely the same principles as the 
occupants of other property, that is, as the owners and oc- 
cupiers of the lands, stations, and buildings belonging to the 
railroad, and fpr the value of such occupation. 

The law as applicable to railway property, as at present 
laid down by the Courts, is contained chiefly in the three fol^- 
lowing cases, namely, Regina v. London and South Western 
ORail way Company ', Regina r. Grand Junction Railway Com- 
.pany ^ and Regina v. Great Western Railway Company,' 

But before considering these cases, it may be as well to 
show the principle on which property generally is rated. It 

1 Q^ B. 558. 
• 4Q.B. IS.; ISU J., N.a,M. ; M. C. 4 RaUway Cn. I. 
« 15 L. J., N. a, 80. ; M. C 4 lUilvav Ca. «S. 
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hM Idng been settled law that, in assessing hereditaments to 
the poor's rate, the rate must be made on the occupation 
value; and whether the owner be himself the occupier of 
the property, or whether he let it to another person, the 
rate is to be imposed upon the value of the rent which a 
solvent tenant would pay for such occupation in order to 
carry on business there. ^ The Parochial Assessment Act 
(6 & 7 W. 4. c 96. -8. 1.) enacts that "no rate for the re* 
lief of the poor in England and Wales shall be allowed by 
any justices, or be of any force, which shall not be made 
upon an estimate of the net annual value of the several 
hereditaments rated thereunto ; that is to say, of the rent at 
which the same might reasonably be expected to let from 
year to year, free of all usufd tenants rates and taxes, and 
tithe commutation rent charge, if any, and deducting there* 
from the probable average annual cost of the repairs, in- 
surance, and other expenses, if any, necessary to maintain 
them in a state to command such rent ; provided always, 
that nothing herein contained shall be construed to alter or 
affect the principles or different relative liabilities, if any, 
according to which different kinds of hereditaments are now 
by law rateable." 

In applying this principle to the rating of railways, the 
difficulty has been to ascertain the occupation value. It is 
obvious that the value of the lands before they were taken 
by the railway affords no test ; the expenditure qf capital in 
forming the railway completely alters the character of the 
land, and greatly increases its value, as the value of any 
^mall plot of land would be increased by valuable buildings 
erected thereon ; we are therefore not to ascertain what wmi 
the former value of the land, but what in fact a tenant would 
give as rent for the railway with all its rights. The demise 
of a nulway with the stations and buildings and the advan- 
tages possessed by the company would give the lessee not 
only the right of taking the tolls fixed by the com[Niny, but 
also the ability of carrying on a lucrative trade, praotically 

> 43 Eliz. c. 2. ; IS & 14 Car. 2. c. 12. ; Rex v. the Trustees of the Duke of 
Bridgewater, 9 B. «; C. 68. ; & C. i M. & R. 143. 

c c 4 
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as monopolists, which would without doubt induce the lessee 
to give a greater rent than the value of the tolls. Thfese 
tolls are not identical with the fares; they are certain 
charges which the railway companies are authorised by their 
acts to take from persons other than the company carrying 
on the traffic on the lines, for the user of the lines, and are 
less than the fares and freights for carriage ; where the com-* 
pany are themselves the carriers, of course the tolls are 
included in the fares and freights. 

It must be borne in mind that profits of trade are not to 
be rated. The railway company has a double capacity, firat, 
of proprietors of the railway, and, secondly, of carriers upon 
it. In respect of their profits in their former capacity they 
are rateable, in respect of their profits in their latter capa- 
city they are not. The question then is, how their profits 
are to be divided, how much is to be attributed to each 
source? The trade carried on in the railway could have no 
existence without the buildings and lands, and ought the 
profits of this trade in any and what degree to afiect the 
rateable value of the lands and buildings ? The cases of The 
King r. St. Nicholas, Gloucester ^ and The King r. Brad- 
ford ^ have established the principle on which this question 
is to be answered. In The King u. St. Nicholas, Glou- 
cester, a steelyard, part of a machine in a street leading by 
a house, was in the house ; sums were paid by persons for 
weighing their waggons and carts, but these persons were 
not compellable to weigh them. Without these profits the 
bouse was worth 5/. per year. These profits were worth 
about 40/., and these, after due deductions, were included 
in the rate, as enhancing the rateable value of the house. 
The Court thought rightly so. Lord Mansfield considered 
the house and machine as one entire thing. ** The principal 
purpose of the house," he said, " is for weighing. The 
steelyard is the most valuable part of the house." " If," 
said Willes J., *' a billiard table stands in a house, and the 
house should in respect of such table be let at a higher sum, 
it is rateable, while the table continues there, and it is so 

» Cald. 262. » 4 Maule & S«lwyn, 317. 
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let, at the advanced rent." Buller J. eaid, '^ There is an 
extraordinary profit arising from the modification of the en- 
joyment. The only question, therefore, is, whether a man 
shall be rated for the property he has. If a house to-day is 
let for 30/. per annum, and to*morrow, if turned into a shop, 
ifvould let for 50/., when it is turned into a shop it shall be 
rated at 50/." The Court regarded neither the nature of the 
source of profit, nor its permanenca They looked only to 
the existing value of the subject-matter of the rate, the house^ 
and rated it according to that value. 

In The King v, Bradford a canteen was demised, and the 
privilege of using it as such, and selling liquors therein, at 
two distinct rents, in the hope of successfully contending 
that the rate should be on the rent of the house only. The 
Court, however, looked to the substance, not to the form, and 
held both sums to be parts of one entire rent, paid for the 
occupation of the house and the enjoyment of the advantages 
which for the time belonged to it, and for the time enhanced 
its value. Le Blanc J. said this was not rating the canteen 
man '^ in respect of the profits of bis trade, but only of the 
rent which he paid." The occupation of the house was neces-* 
sary for the earning the profits of the trade, and the housQ 
became more valuable on that account. 

When the question of railway rating came before the 
Courts for consideration, the cases just quoted were adopted 
as showing how the profits of land which arc to be included 
in the occupation value are to be distinguished from the pro-* 
fits of trade. 

The leading case as to railway-rating is Begina v, the 
London and South Western Railway Company. The Com- 
pany were assessed to the poor's rate in the parish of Mitchel- 
dever in the county of Southampton, at a sum of 4320/., 
being the proportionate part of the assumed annual occupa-* 
tion value of the whole line in respect of four and a half miles 
of the railway, the portion of the line running through that 
parish. This rate was disputed by the company. By s. 167. 
of their Act, 6 W. 4., c 88. (local), it is enacted that **in all 
cases in which the said company of proprietors shall carry for 
their own profit any passengers, cattle or other animals, goods, 
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wares or merchandise, articles^ moneys or things, a separate 
account shall be duly kept, showing the amount of rates or 
tolls which would have been received by the said company for 
the use of the said railway, in respect of such passengers, cattle 
or other animals, goods, wares or merchandise, articles, 
moneys or things, if carried by any other party or parties ; and 
the overseers of the poor of the several parishes and townships 
through which the said railway shall pass shall have free access 
to, and liberty to inspect the same, at any time during the 
first fourteen days in the months of July and January in such 
year." 

The company kept the account of tolls as directed by the 
157th section of the act, which tolls for the parish of Mitchel* 
dever amounted to 347021 ISs. Qd. The company contended 
that the assessment should be on the sum of 1293/., being the 
rent which a tenant from year to year would give them for the 
exclusive right to receive toUs for the conveyance of goods, 
cattle, and passengers, in the manner mentioned in section 
157. of their said act, along so much of the railway as lies iu 
the said parish, free of all usual tenant's rates and taxes, and 
tithe commutation, rent charge, and making all deductions for 
the average annual cost of repair^ insurances, and other ex- 
penses necessary to maintiun the way, its fixtures and appur- 
tenances, in a state to command such rent, being the deduc- 
tions authorised by the Parochial Assessment Act. The respon** 
dent parish contended that the annual value was not to be 
estimated on the basis of the tolls alone, nor was to be limited 
to such tolls or their value; but that the advantage which a 
lessee of a railway may be expected to derive from his lease 
by supplying power and by carrying upon it, may be taken 
into account. That if a lessee is to be supposed capable of 
deriving from the use of the railway all the profits which now 
accrue to the company from the conveyance of passengers, 
cattle, and goods, under the powers of their acts, such lessee 
finding locomotive power, carriages, &a, and paying all ex* 
penses incidental to working the railway, then the whole 
railway, with its fixtures and appurtenances, might be reason-^ 
ably expected to let from year to year at a rent which, for the 
porposet of the rate in question, might be assumed at 70,0002, 
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per annum at the least, free of all usual tenant's rates and 
taxes, and tithe commutation rent charge, and making allow* 
ance and deductions for the ayerage annual cost of 'repairs, 
insurance, and other expenses necessary to maintain the way, 
its fixtures, and appurtenances, in a state to command such 
rent. The larger rate was confirmed by the Court of Quarter 
Sessions, and in a case submitted for the opinion of the Court 
of Queen's Bench, the following questions were put, namely, 
^^ Whether the company are rateable upon the principle con* 
tended for by them, or upon that contended for by the parish?" 
that is to say. Whether upon an estimate of the net annual 
value obtained from the statement of the tolls which would be 
received by the company as aforesfdd, forming the basis of 
the rent which a tenant would give as before mentioned, 
subject to proper deductions, or upon an estimate of the net 
annual value, as ascertained by a rent given by a tenant under 
the circumstances and for the purposes above stated as con* 
tended for by the parish. 

The case was argued in Hilary Term, 1842. It was 
held by the Court of Queen's Bench that the principle 
of rating adopted by the parish as above stated was cor"* 
rect, and that this principle applies, notwithstanding the 
157th clause of the company's act requiring an estimate or 
account of the tolls to be kept as above mentioned, and that 
the company shall, under heavy penalties, allow the parish 
ofiScers to have access to such estimate or account. The 
Parochial Assessment Act introduced no new principle of 
rating. Lord Denman. C. J., said ^* Let now the principle 
which these cases (the King v. St. Nicholas, Gloucester, and 
the King V. Bradford) establish be applied to the facts before 
us, if we wish to know whether the fares would have been 
properly included in the rate before the Assessment Act passed. 
We apprehend that according to that principle the only 
question to be asked would be. Do they increase actually the 
value of the buildings and lands on which the rate is to be 
made ? If they do, and to whatever extent they do, to that 
extent, due allowance always being supposed, they must, 
directly or indirectly, be included. It would be no answer to 
say that liy Uw the railway is a highway ; tliat all the world 
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may carry goods and passengers on it ; that it is an accident 
that the company monopolise all the trade, and that their 
monopoly may cease to-morrow. These, so far as they les* 
sened the value of the buildings and lands, would be proper 
to be taken into the account as to the quantum of the rate, 
but that would not affect the principle. Then do the fares 
increase the value of the buildings and lands ? No one can 
doubt, indeed the case has answered that they do, that a higher 
rent for the buildings and lands might be obtained in conse- 
quence of the facility afforded by the occupation of them to 
the carrying on a lucrative trade, and earning the profits ou 
those fares. The case thus supposed would be exactly the 
same in principle as that of the house and engine, the house 
and billiard table, the house converted into a shop, the can- 
teen." The Court thought it made no difference in principle 
that the railway is in more parishes than one, and that they 
were dealing with a parish in which there was no station-i- 
house or other appendage to the railway. *^ The subject 
matter of the rate in any particular parish is, no doubt, the 
beneficial occupation of land there, and you cannot draw into 
the rate the value of the occupation of buildings elsewhere ; 
yet as you are to rate on the value in the parish, however 
occasioned, you cannot strike off any portion, because it would 
pot have existed but for the occupation of buildings in another 
parish ; still it exists, and in the parish^ and therefore cannot 
escape the rate there. '- 

The principle of rating laid down in the foregoing case of 
the London and Southwestern Bailway Company was disputed 
by the Grand Junction Railway Company, in the case of 
Begina v. the Grand Junction Railway Company. The 
Court of Quarter Sessions, acting on that principle in rating 
the latter railway for the relief of the poor in the parish of 
Leighford in the county of Stafford, fixed the sum at which 
the company was to be rated at a greater sura than what 
the tolls would have amounted to. Upon this railway the 
company exercised the right of carrying passengers and 
goods, providing stations, locomotive power, carriages, &c,, 
charging fares and freights, in addition to the tolls authorised 
by the acts, and making profits^ as was the cafe on the 
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liOndon and South Western Railway; but other parties also 
exercised the right of being carriers on this railway, pro- 
viding for themselves stations, locomotive power, carriages, 
&c., making profits of their trade, and paying to the com- 
pany the tolls fixed by them in pursuance of their acts ; and 
a third class of carriers hired from the company locomotive 
engines, and the use of stations, &c., but provided their own 
carriages ; they made profits and paid the tolls, and also a 
compensation for the use of the power, stations, &c., provided 
for them. There being this difference between the two 
cases, the Grand Junction Railway Company hoped, on a 
reconsideration of the decision in the London and South 
Western Railway Company's case, that the Court would be 
induced to limit the assessment to the amount of the tolls, 
after making the deductions pointed out by the Parochial 
Assessment Act, and appealed against the decision of the 
Quarter Sessions; but the Court adhered to the principle 
before laid down by them. Lord Denman, C. J., said, ** The 
rate is to be on the occupier in respect of the beneficial 
nature of his occupation; in estimating which, as to the 
Timount, or, to put it in other words, in ascertaining how 
much annual rent such an occupation may be expected to 
command, parish officers are to consider not drily and only 
what would legally pass by the demise of it, but all the 
existing circumstances, whether permanent or temporary, 
wherever situated, however arising or secured, which would 
reasonably influence the parties to the negotiation for the 
tenancy as to the amount of the rent." . . . . " The 
profits of trade, as such, cannot be brought into the rate ; 
but if the ability to carry on a gainful trade in land adds to 
the value of the land, that value cannot be excluded on the 
ground that it is referable to the trade. Suppose a house 
occupied by a private family to-day, which, having greater 
advantages of situation for the purpose of trade, should be 
turned into a shop to-morrow, and, in consequence, it lets for 
double or treble the former rent, would not the rate be pro- 
perty increased in proportion ? Could it be objected, that to 
do so, is to rate the profits of trade?" . . • " There is a 
fallacy in confounding that to which the lease conveys the 
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legal title with that which it gives the leasee the meflnfl of 
doing or obtaining ; no two things can be more distinguish* 
ablC) and . it is the latter which regulates the rent the 
tenant will give, and not the former. Suppose two estatea 
of equal size, and in all respects of equal fertility, but one 
surrounded by excellent roads, or with a canal near to it^ 
and a large market, and the other without these advantages i 
of course the rent and rateable value of the one would be 
larger than that of the other ; yet, as the tenant would take 
no more by the lease of the one than he would by the lease 
of the other, the lease would give him no legal title which he 
had not before to use the roads, or the canal, and the market. 
Or, Suppose a more peculiar case : ^., the owner and occu- 
pier of Blackacre, and having the command of a stream of 
water which he can turn over Whiteacre, and on that ac- 
count he desires to rent it ; to him it will be more valuable 
than to any other occupier, because he fertilises at little 
expense; he will, therefore, give a larger rent than an^ 
other person, yet, by the lease, he would take no more than 
any other person, although he ought, undoubtedly, to pay a 
higher rate. Apply the principle of this case to the rail- 
way of the appellants, and it is quite true, that, if they were 
to let it to a tenant, the lease would convey the land and 
railway only, and give a title to the tolls only ; but the lessee 
would undoubtedly consider the facilities and advantages which 
the occupation as tenant would afford him for carrying on a 
lucrative trade as a carrier; and in whatever proportion that 
consideration would increase his rent, in the same, after due 
allowance, would his rate be raised also. The two proposi- 
tions are equally true, that the rate is not to be imposed in 
respect of the profits of trade, and that it is to be imposed in 
respect of the value of the occupation." 

In the case of the Grand Junction Railway Company, in 
addition to the principle of mting, the Court had to decide 
what deductions should be made from the gross receipts, as 
including whatever is referable to trade, as distinguished 
from the increased value which that trade gives to the land. 
The gross receipts of the company for the whole railway 
were ascertained at the sum of 440,3664 The Quarter 
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Sesftiona settled the following as the proper deductions; 
nameljj 

1st. Five per bent, as for interest on 255,000f., the capita, for and actually in- 
Ycsted in the purchase of engines, earriage% and all other moveable stock neees* 
aary for the business of earrien as cooducttd by them. 

Sdly. Twenty per cent, on the same sum as for tenants* profits, and the fair 
profits of such trade carried on by means of so large a capital, and with such 
large risks. 

Srdiy. Twtlve-and*a-half per eent. on the said last- mentioned sum, as tlte 
fiur annual amount of the depreciation of such stock, considered to be in the 
bands of a tenant from year to year (beyond all needful and usual annual re> 
pairs and expenses). 

4thly. I98,96S2/. per annum, being the appellants* reasonable annual cost of 
conducting their business. 

5thly. 9150/., the annual value of stations and buildings rated separately iu 
the parishes in which they are situated. 

6thly. 302. per mile as for renewing or reproducing rails, chairs, sleepers, &e* 

The balance, amounting to the net sum of 1 35,58 9/.5 was 
taken to be the net annual value of the whole railway, in« 
dependently of the stations and other buildings, &c«j rated 
separately ; and the sessions found that the railway and other 
Corporeal hereditaments of the company in connection with 
the railway, might reasonably be expected to let to a tenant 
from year to year at the last mentioned sum of 135,589/., 
excluslTe of the rent of the stations and other buildings rated 
separately, such tenant being assumed to have the power of 
using the railway and all its appurtenances, now the property 
of the company, under the same circumstances as the com* 
pany, and with no other privileges and advantages than the 
company now possess. Of the total net receipts of the com- 
pany about 30,000/. per annum was received in the shape of 
tolls from other parties using the railway on their own ac- 
count. Lord Denman, C. J. said, " These deductions taken 
together seem to us to include whatever is properly referable 
to the trade, as distinguished from the increased value which 
that trade gives to the land." ... "If these are the 
proper heads of deduction, then the residue must represent 
the value of the occupation ; and if so, this alone is brought 
into the rate, and the profits of trade are excluded." 

The company contended that an allowance ought to be 
ade for good will. Lord Denman said, " This objection 
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appears capable of two answers : the first and the decisive 
one isy that the purchase of good will implies that the trade 
is sold« that the company are to be bound to surrender their 
trade to the lessee^ and no longer to be carriers on the line ; 
but the calculation of the sessions proceeds on no such suppo-» 
sition ; all those special advantages, indeed, for canying it 
on which the occupation gives them^ whatever those ad-* 
vantages may be^ the company must necessarily surrender ; 
but the moment they have leased the railway they would 
become part of the public, and have the .right to carry on 
their trade, retaining all the good will, with all those advan- 
tages which were carefully reserved to the public Secondly, 
although the supposition is, that a tenancy is to be created^ 
yet what the incidents of the tenancy must be, as to the 
actual terms of allowance, must be determined, for the pur- 
pose of fixing the amount of the rate, by the actual state of 
things ; for this supposition of a tenancy is only a mode of 
ascertaining the existing value of the occupation to the exist- 
ing occupier; now, here, there is no tenancy in fact; no 
good will is in fact paid for, and therefore no deduction ought 
to be made on account of its price." 

The case of Regina r. the Great Western Eailway Com- 
pany was an appeal against the decision of the Quarter 
Sessions, as to two rates in the parish of Tilehurst in the 
county of Berks through which the line passed. The com- 
pany were owners of the Great Western Railway ; they were 
also lessees of two branch lines, but were not liable to repair 
them ; by each of these branch lines the company incurred an 
annual loss, but these lines caused an increase of traffic on the 
main line. The company were in the exclusive occupation 
of these three lines as caniers. In order to ascertain the 
sum at which the company were to be rated, namely, the 
rent which a tenant might be found to give from year to 
year, the parish officers ascertained the gross receipts of one 
mile in the parish of Tilehurst where there was no station to 
be 3,680/., and deducted therefrom a proportionate part of 
the expenses of the three lines amounting in the whole to 
257,205/, 145. llrf. under the following heads ; namely: 
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1. MainteMocc of vay • i. • » £49»64S 6 5 

2. Locomotive account, including repairs of carriages 74,725 9 O 

3. Carrying account .... 60,714 15 2 

4. General charges, salaries &c. - - • 23,126 211 

5. JUpairs and alterations of stations and buildings • 1,682 6 8 

6. Compensation for fira and other accidents . 1,536 lO O 

7. Government duty on gross receipts from pas- [ 

sengers - - - . . 25,783 4 6 

8. Rates and taxes of all kinds actually paid (other 

than property Ux) . - , - 11,340 14 8 

9. Direction and office expenses • - • 8,643 5 7 
10. Annual allowance for depreciation of plant or 

moveable stock .... 20,000 O 



£277,205 14 11 



11. Five per cent, interest on 58Q,000^, value of stock 29,000 O 

1 2. Ten per cent, as tenants* profits, including profits 

oftrade . • « . . 58,000 O O 



£87,000 



Gross receipts for one mile^ - ^ . • - 3«680 O 

Expenses • . ' . -£1584 

Interest and profits ... 497 O 



2,081 



£1,599 O 



The sum of 1599Z. was found by the Sessions to be the 
net rateable value of each mile. The Company claimed 
further deductions, under the six following heads ; namely, 

1 . The annual value of the buildings and stations - £45,000 O O 

2. Depreciation and wear and tear of rails and sleepers 

(not included in maintenance of way) on the rail- 
way, exclusive of the two branches, which ex- 
pense had theretofore been paid out of the capital 20,000 

3. Five per cent, interest on 420,000?. outlay in form- 

ing the company, &c. . • • 

4. Income tax .... 

5. Parochial assessments not actually paid, but which 

the company anticipated they would have to pay 

6. Total annual loss on the two branch lines 
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. 21,000 








' 10,000 








12,000 








10,500 








£1 18,500 
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The Company also contended that instead of ascertaining 
the tenant's profits by a per centage on the original value of 
the plant or moveable stock, they would be more correctly 
represented by a per oentage of 15 per cent, on the gross 
receipts. It was held by the Court of Queen's Bench that, 
in addition to the deductions allowed by the Quarter Sessions, 
the amount at which the stations and buildings had been 
separately rated should be deducted. The Court, overruled 
the Company's claims to deductions under the other five 
heads. 

As to the amounts to be allowed under each item of deduc- 
tion Lord Denman said^ in Begin a v. Grand Junction Bail- 
way Company, " We are not competent to give any decision 
on this point, which is properly for the Sessions." 

The stations and buildings connected with railways, are 
rated separately in the several parishes in which the same are 
situated. 

It appears to be the more usual practice in rating railway 
property to measure the rate according to the proportion 
which the mileage of the railway in each parish bears to the 
whole length of the railway, as if the profits arose equally 
through the whole line ; but it was held in Begina t?. the 
London and South Western Bailway Company, that the 
rate should properly be in the proportion that the receipts in 
each pai^ish for traffic bear to the receipts throughout the 
whole line. 

If the Company retain and work the line themselves, they 
will be rated on a supposed rent, namely, on the net annual 
sum, after due deductions made, which it might be supposed 
that a tenant would give as tenant from year to year, the 
gross receipts being taken as a test of the annual value. If 
they lease the line, with all its rights, the lessee will pay on 
the real rent ; or if l^ey demise the line and stations, and 
become mere carriers on it ; or give up the trade as carriers, 
and become occupiers Only, in either of these cases the rate 
would become apportionable between two classes of occu- 
piers instead of being chargeable on one. 

The law as now settled, then, appears clearly to bear hardly 
and somewhat irregularly on the railway companies ; and if it 
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is to be altered, the interference of Parliament would seem to 
be necessary. We certainly think that some modification of 
the law is advisable on public grounds. It is to be remem* 
bered that while the profits of the railway are thus, on the 
one hand, strictly rated, they are limited on the other, by 
the acts which regulate them. This is a condition In which 
we may say no other tenant is placed. In all the cases which 
formed the grounds of the judgments of the Queen's Bench, 
the owner of the property in question was unrestricted in 
his gains. This view, which does not seem to have been 
urged in the course of the argument, appears to us well 
worthy of attention. Another point is the present tribunal 
for assessing the rate. Surely the magistrates and their ad- 
visers are not the proper body to deal with a question so in- 
tricate and Important, considering their direct interest in the 
tnatter. There should be some easy mode of appeal. 

The question has now become one of general interest. If 
the railways are so highly rated, they must, in justice to their 
proprietors, raise their fares and charges. This rating ques- 
tion then ceases to be one of local or particular interest 

We have» as our readers will remember, never shown any 
disposition to favour the undue demands of these companies, 
more especially in their high and palmy days ; but we highly 
approve of railroads. They have become a necessity, and to 
too portion of the public are they more serviceable than to 
the legal profession; no business is more expedited, and to no 
other is more expense saved by this admirable system of 
travelling than ours. We think, therefore, that not only should 
the existing railways be fairly and reasonably supported, but 
that in due time the extension and completion of the original 
plans should be encouraged. To use the language of a re- 
cent writer, — 

" The railways which are in operation have liberated capital, 
facilitated the operations of trade and commerce, and greatly saved 
time. What formerly took days or weeks to convey from place to 
place by canal -boats or waggons, are carried in a few hours by the 
railway, — and many articles of consumption, such as coal, wheat, 
dairy and farmyard produce, fish, and live stock, have been greatly 
cheapened by the facilities thus afforded of sending them into new 

I) n 2 
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and distant markets, with speed and at little cost. We assure the 
political economists, that the gold and silver which is advanced to 
make the railways is not made into rails or sleepers. The direc- 
tors pay it to the contractors, who forthwith hand some of it to 
the corn merchant, some to the timber merchant, some to the brick 
maker, some to the parties who have undertaken the masoniy, and 
employ the remainder in paying the wages of the * navvies ' who 
make the railroad. We have shown the profits on the circulation 
of wages. What must they be in this case, regularly paid to a 
horde of labourers, who would probably be out of employment but 
for works of this description ; and who, immediately on receiving 
their money, distribute it among the neighbouring shopkeepers, in 
exchange for food and raiment. By and by the railway is opened. 
The public travel on it, merchandise of all descriptions is carried 
on it ; markets are opened by its means for produce, which, until 
now, had no means of being sold, from the dearness of carriage, or 
the distance from the best places of sale; traffic makes traffic. 
The number of travellers conveyed, and the quantity of goods 
carried, increase far beyond the original anticipation. The share- 
holders receive good dividends — probably twice as much as the 
Funds would yield. Perhaps, too, the shares advance to a premium. 
At all events, the probability is, that the shareholders gain. If 
the capital be sent back into circulation, as it must be, — if in the 
construction of the railway, there be not only profit on the material, 
but also in the circulation of wages, — if, when it is made and used, 
it still disburses and circulates wages among the labourers, whom 
it employs, — lastly, if the shareholders make money, how can the 
nation lose ? " ^ 

Agreeing in the main with this, we think that the railwajr 
interest now requires some relief, and the mode of rating ap- 
pears to be that part of the subject to which the early atten- 
tion of the legislature may reasonably be called. We do not 
know what authority is to be attached to the following para- 
graphs, by which it would appear that a new view is gaining 
ground : — 

" We are glad to see that some of the county magistrates are 
beginning to entertain more just views of the principles upon 
which railway property, like other property, ought to be rated. 
An appeal by the London and North Western Company against 
a rate of 400/. per mile was reduced to 200/. per mile, it being 

' Partnership <* en Commandite," p. 89, 
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sliown that the company derived little profit from it. Even the 
redaced rate« it is stated by a local contemporary, is ^double 
the original rent of the land taken by the line.' This is cer« 
tainly an approach to the system which we noticed recently as 
having been adopted in Ireland, namely of rating the railway 
to the same extent as the land thus occupied would have pro- 
duced had there been no railway/* — Railway Secord, Dec. 
1848.1 

" The London and North Western have successfully withstood 
the enormous surcharges by the parish authorities of the several 
districts through which the line passes^ and who have evidently 
been making harvests of no slight amount during the years when 
the directors had other matters to attend to than the economy of 
their expenditure. At Warwick the rate for Stoneleigh parish 
was reduced from 1500/. to 500/. per mile ; in the parishes of 
Bulkington and Nuneaton, on the Trent Valley, the amount fell 
fi-om 800/. to 400/1 per mile. Similar appeals have been made in 
Northamptonshire." — Railway Chronicle, January 13. 1849. j 



' ART. XL - NOTICES OF NEW BOOKS. 

J. New Commentaries on the Laws of England (jpartlp founded 
on Blackstone), By Henry John Stephen (Serjeant at Law), 
2d edit, in 4 vols. London, 1840. 

We have sometimes endeavoured to imagine what sort of 
opinion our great commentator would express as to the use 
which has been made of his work by some of his recent editors. 
It would turn, we apprehend, on what was his particular 
taste as to his future fame. Would he prefer the mature and 
steady glory of a place in most libraries, gradually getting a 
higher and a higher shelf, shining in beautiful binding, and 

* A different principle appears, however, to have been adopted in rating the 
Great Southern and Western Railway, in Ireland. «* In an appeal against the 
Assessment of the Attry Poor Law Guardians for the Great Southern and Wes- 
tern (Ireland), the valuation was settled on the clear profits of the Company, 
viz., ml a-mile. The rates were accordingly grounded on this." {Railway 
Chronicle, 13th January, 1849.) 
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recalled to reeoUection by an occaaional reference ? or would 
he still wish to be found on the lawyer's desk and the magis* 
trate's table as a book of actual practice? We know not 
who is to answer this question, unless it be the honourable 
member for Wallingford. It is quite obvious that if he 
had any desire for the latter kind of reputation, he must 
make up his mind to pass through some species of trans^ 
mutation. To flourish in perpetual youth, to be the living 
oracle of the law, it was necessary that he should be put in a 
caldron and come out, to a great extept, a new creation. 
Unless be was willing to pass gradually into obsourity, new 
flesh must come on his bones ; for we all know that nothing 
is BO unreadable and, in fact, worthless as a law book which 
is no longer law. We think, therefore, that on the whole he 
would feel obliged to some gentlemen who have, in fact, 
taken considerable liberties with his remains, his carpus juris, 
but whose labours all tend to keep him before the public, 
and preserve him in daily use. We apprehend, indeed, that 
any one appealing on this point, in the spirit of Mark 
Antony, who should 

" Show us dead Caesar's wounds, poor, poor dumb mouths, 
And bid them speak for him ;" 

or, holding up any given sheet of the work before us, should 

say, 

" Look in this place ran Stephen's scissors through, 
See what a rent the learned Serjeant made ;** 

would meet but little encouragement either from Blackstone 
or his present readers. The latter are exceedingly un- 
scrupulous in the matter ; what they want is a really useAil 
book, and they will get it if they can. It is, besides, amazing 
how long lawyers, even under great disadvantage, stick to 
their old tools. The Real Property student still puzzles him- 
self over the half-obsolete pages of Coke upon Littleton (to 
which the first conveyancer of the day was willing to add 
notes), disdaining what was called ** the readable edition j** 
the diligent searcher after Special Pleading lore yet pores over 
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Satmd«n, enriched, indeed, by the additions of two living 
ornaments of the bench ; and, in the same spirit, we still 
prefer beginning and ending with Blackstone. The cannonade^ 
however, which has for the last twenty years been playing 
on the Commentaries, exposing as they do so wide a front, 
has rendered them, as they were left by their author, a mere 
wreck. A stray shot might knock a line out of Cuke ; a new 
set of rules might give some partial relief from Saunders* 
but poor Blackstone at the end of every session bleeds at 
every pore* What, then, was to be done ? Hitherto edition 
after edition had been called for, and given by editors more 
or less eminent, who satisfied all necessary requirements by 
adding a few notes, which cited Mr. Hallam, quoted a case 
in the Term Keports and a few unimportant statutes. But 
this could not last ; the law reform gales set in, and from 
every quarter of the heavens came down a deluge of altera- 
tions. The annotating plan became worse than useless. To 
let the student read a whole chapter of text, and to put in a 
note at the end which was to act as an emetic, to tell him to 
discharge his mind of all that he had just read, waa utterly 
distasteful. It was, indeed, a Mezentian process to destroy 
the living by binding with it the dead : — 

" Mortua quin etiam jungebat corpora vivis.** 

The student probably remembered what was repealed, and 
forgot what had become law ; at all events, he bad a new 
trouble added to his not easy task. How, then, could 
the whole be reanimated ? Much still remained, not only 
unaltered but unequalled for correctness and beautiful state* 
ment. Our earlier recollections were, indeed, associated with 
the book, and we could not bear that our sons and pupiU 
should enter over the threshold with the help of any other 
conductor. Besides, it is quite unnecessary to say a word 
as to the great merits of Blackstone in many ways< In this 
state of things, a new mode of editing the work struck at 
.one time several gentlemen, as Mr. Serjeant Stephen tliu^ 
relates, -^ a pretty sure proof whemsver it happens, by th« 
by, that the idea, whatever It Is, is a good one t — 

DD 4 • ' 
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^* It is now many years ago that I first conceived and communi* 
cated to mj friends in private society, the design of composing a 
work on the Laws of England, to which the text of Blackstone 
should he in a great measure contributory; and in 1836 I an- 
nounced that design to the public. Since this period, several 
works have issued from the press, purporting to be treatises either 
on the English Law in general, or on detached portions of it, and 
containing republications of Blackstone's text, in forms more or 
less entire, with the intermixture of new matter by the respective 
editors. While this circumstance affords some testimony to the 
Value of the original conception ^, there is at the same time no 
collision between any of these works and my own. With the 
exception of the general resemblance above pointed out, they will 
be found to pursue methods entirely remote from that which I 
have adopted. 

" Of the plan and principle of my own work, and of the views 
on which it was undertaken, it may be right to give some further 
explanation. Though the celebrated Treatise of Blackstone still 
remains without a rival, as an introductory and popular work on 
the Laws of England, the positions it contains have been never* 
theless so trenched upon by recent alterations in the law itself, 
that if the student were to rely upon its text as containing an 
accurate account of our present system of jurisprudence, he would 
be led continually astray. The later editions have consequently 
comprised a copious accompaniment of corrective and supple- 
mentary notes at the bottom of the page; but it is not in the 
nature of such a method (with whatever ability pursued) to give 
entire satisfaction, because it obliges the reader to transfer his 
attention incessantly, from the text to the commentary, and 
augments also, to a considerable degree, the bulk and consequent 
expense of the volumes. These considerations led me to conceive 
that a work might prove acceptable, which should be framed upon 
the plan of introducing the necessary alterations into the text 
itself ; but the question then arose whether it would be better to 
confine my effort to the reparation of those defects which new 
legislation and new decisions had occasioned, or to take a- bolder 
course, and, discarding all solicitude about the measure of my ad- 

> *< I do not mean by this expression, to suggest that the works in question 
are indebted to me for the design on which they are founded. With respect» 
Indeed, to that which first made its appearance, I became apprised, very shortly 
after my advertisement, that it was in contemplation, and that one of the Tolumet 
was fiir advanced towards eompletidn."*— Serjeant StephtiCs note* 
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herence to the origiDal work, to interweaye my own composition 
with it, as freely as the pm-pose of general improvement might 
seem to require. It was upon the latter plan that I fixed, though 
with some hesitation, my choice. 

" It may be thought, perhaps, that the confidence which carried 
me thus far, might naturally have tempted me farther, and taught 
me to aspire to the construction of an entirely new treatise. But 
if I had been conscious of faculties adequate to such an enter- 
prise, I should stiU have declined it, as founded, in my judgment, 
on a wrong principle. The unimpaired portion of Blackstone's 
Commentaries comprise many passaged, which (free in other 
respects from objection) are so far valuable at least, that they bear 
the stamp of his authority, and many others whose merit is of the 
highest order, being distinguished by all the grace and spirit of 
diction, the justness of thought, and the affluence of various 
learning, to which he owes his fame. These relics, which are in 
considerable danger of perishing by their incorporation in a work 
now fulling into decay, may be lawfully converted by any new 
commentator on the laws to his own purposes ; and it is manifestly 
not less his duty than his interest, to make the appropriation. 
He cannot reasonably hope to rival their excellence, and to 
attempt to displace them for original matter of his own, is con- 
sequently an injury to the public, and to the science of which 
he treats.'' (Preface to 1st Edition, pp. 3-6 ; in 2d Edition, 
pp. 6-8.) 

This appears to us to be well stated and time ; and on the 
general idea several works have been brought out and 
developed^ according to the particular plan of the respective 
authors. In fact, the incorporating mode of editing the work 
has recently been generally preferred, as we believe, to the 
annotating mode, and several editions on this plan, by dif- 
ferent editors ^ have been produced with more or less success. 
Of Mr. Stephen's it is now our business to give some account. 
This duty we have for some time deferred, and we would 
willingly, for several reasons, pass by it altogether ; but we 
have been urged to It by several who, perhaps, have the right 
to require it, and, among others, by the publisher, who is 

' One of them is Mr. G. A*Beckett*8 " Comic Blackstone,*' which is by far 
the most amusiogi and not the least instructive. It may be read when more 
bulky editions cannot. 
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desirous of having our opinion. We wish it was a naore 
favourable one. We certainly should have said, h priori, 
that for this duty few men possessed the qualifications of 
the learned Serjeant. In his Treatise on Pleading he showed 
at once learning, a clear style, a correct taste, and a just 
appreciation of his subject. In other works and in various 
ways he has displayed good sense and a discreet and dis- 
oerning spirit. But in the present work he appears to U9 
to have fallen upon an incorrect plan, and to have become 
so entangled in it that not even his learning, his laborious 
industry, or his good sense can extricate him. We rejoice, 
that while we reluctantly express this conviction the name 
and reputation of the learned author have already widely 
diflfUsed his work, of which the second edition is now 
before us, and that many will be able to correct us if we are 
wrong ; to those who will not examine for themselves, we 
would only say that they should credit us so far only as we 
shall be enabled to bring specific proof of what we say. To 
this ungrateful task we will now at once address oiqrselves. 

In the first place, we object to the arrangement of Mr^ 
Serjeant Stephen's work. We do not think he has given any 
sufficient reasons for departing from that which Sir M« Hale 
and Sir W. Blackstone have sanctioned, and with which the 
profession is familiar. It may be admitted that this is open to 
technical objections ; and it is quite true that the division of 
Bights into Rights of persons and Rights of things is incorrect. 
It has been long ago pointed out that, strictly, things' can 
have, of themselves, no rights, but that properly this book 
should have been called rights of persons in things. Nor 
will any one be disposed to dispute the correctness of the 
remark of Sir M. Hale, cited by Mr. Stephen, that it is 
better for a student to commence with the study of the jura 
rerum rather than ikiQJura personarum^ But having all this in 
his mind. Sir M. Hale thought it best to follow " the usual 
method of eivilians and our ancient common law tractates," 
and to place the rights of persons before the rights of things. 
Sir William Blackstone Ims also followed this arraogemeiit, 
which has been eneouvaged and adopted by the profesnoti 
through twenty-two editions of his Commentaries. We Are 
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mil aeeustomed to it By following it we know where to 
find what we want ; and eyen if Mr. Serjeant Stephen had 
found out a far better plan, he ahould have Tery well eon- 
sidered all the consequences of any extensive change before 
adopting it There would have been no objection to tome 
minor alterations. Some subjects have grown into import- 
ance since the time of Blackstone; the law of Banks, of 
Highways, not excepting Railways, the Poor Law, and some 
other matters, might well have been made the subjects of 
separate chapters ; the doctrine of Uses and Trusts demanded a 
separate inTcstigation ; a restatement of the rules as to plead- 
ing and practice of the Common Law Courts, and some eon<- 
siderable enlargement of the chapter on Equity were abso- 
lutely necessary. These and some other enlargements of 
certain parts of Blackstone's scheme would have been highly 
proper, as well aa the notice of some points not adverted to 
by him at all. But Mr. Stephen has done far more than this. 
He has thrown down Blackstone's superstructure ; he has not 
left one atone upon another, but using the same materials with 
some more of his own^ he has built it all up in a totally 
different fashion. The arrangement and titles of books, 
fibapters, and often of sections, are totally different. And what 
have we gained by this new arrangement ? We should have 
hoped that we might have gained, at all events, a scheme or 
system of law greatly to be preferred to Blackstone's, It 
might be true that it was troublesome, in the first place, to 
master, but when once learned, we expected it would have 
placed at our service an arrangement of which the lucidity 
and symmetry were quite apparent The work is divided into 
six books : I. Of Personal Rights ; 11. Of Rights of Property; 
IIL Of Rights in Private Relations ; IV. Of Public Bights ; 
Y« Of Civil Injuries ; and YL Of Crimes. The first is disposed 
vS by the author in 14 pages, the second takes 532. To 
ihe third 80 only are devoted. To the fourth 647, to the 
fifth 442, and to the siiith 468. So that it cannot be said 
ihat the arrangement is symmetrical, The reasons for the 
distinction between personal rights and rights in private 
ralit4@na are, aa it appears to us, not suffioiently clear; nor do 
s^e thifik the term p^rsoml rights^ as limited by Seijeant 
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Stephen, correct. Altogether we must prefer, for practical 
use, the aiTangement of Blackstone, and we do not think 
that any one will be disposed to follow the learned Serjeant 
in his departure from it. 

But granting that the new arrangement is a good one, we 
have a more serious objection to the mode in which the 
learned author has worked up his materials. With curious 
labour, he takes parts of several of Blackstone's chapters to 
compose a new one; and again, he sometimes divides one 
of Blackstone's chapters into two or more of his own. The 
mind is perpetually on the inquiry as to which is Blackstone's 
or which is Stephen's, — where the Judge ceases and where 
the Seijeant begins, — where the voice of the dead is 
heard and where the living " takes up the wondrous tale.'* 
Nor is there any possible mode of finding this out except by 
reading the whole four volumes of Blackstone through, and 
comparing them line by line with the four volumes of Mr. 
Stephen, It is true the Seijeant has endeavoured to show 
this by a certain method which he thus describes in a " No* 
tice to the Reader." *^ The portions of this work which 
lie between brackets [ ] are taken, without alteration^ from 
the text of Blackstone ; for the rest, the present author is 
responsible*^^ 

Now we are quite satisfied that the learned Serjeant wished 
to act with the utmost candour in this notice to the reader- 
He has pursued the bracket system to a painful extent, and 
sometimes to the enclosing an immaterial sentence, or even 
an insignificant word. But with all his care, he has been 
overcome by the impracticable nature of his own plan. We 
shall show that in spite of himself, many portions of his text 
enclosed in brackets are not the text of Blackstone " without 
alteration," and on the other hand, many portions out of the 
brackets are, in fact, the very words of Blackstone. If 
Mr. Stephen had given us some reference to the original 
book, chapter, or page of Blackstone, by a marginal reference 
either at the side or at the bottom of the page, we might have 
easily corrected our impressions of Blackstone by the lights of 
the learned Serjeant ; but as we have no such reference, this 
is rendered exceedingly difiicult. With the best possible 
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intention, the author has, in this respect, defeated his own 
purpose, of attributing to each his own share of the work.' 

Of this we shall give one or two instances. 

Let us first notice some passages where the learned author 
professes to give the exact text of Blackstone, by enclosing it 
in brackets, but, in fact, has either omitted or altered some 
part of it. We shall call the attention of the reader to vol. i. 
of Blackstone, Christianas Edition, p. 68. Speaking of the 
Common Law, Blackstone sajs : — 

** This is that law hy which proceedings and determinations in 
the ordinary courts of justice are guided and directed ; this for 
the most part settles the course in which lands descend by in-* 
heritance ; the manner and form of acquiring and transferring 
property ; the solemnities and obligation of contracts ; the rules of 
expounding wills, deeds, and acts of parliament ; the respective 
remedies of civil injuries, &c. ; the several species of temporal 
offences, with the manner and degree of punishment; and an 
infinite number of minuter particulars," &c. 

Now in the first vol. of the new Commentaries, at p. 46., 
Mr. Stephen encloses this part of the text in brackets, but 
omits the sentence in italics: why, we cannot imagine. If 
the manner and degree of punishment of temporal offences 
have been recently regulated by act of parliament, so have 
the laws of inheritance, the forms of transferring property, 
the rules of expounding wills, while the several species of 
temporal offences rest chiefly on the Common Law ; at all 
events nearly as much as they did in the time of Blackstone. 
At all events, if Mr. Stephen thought it right to strike out 
these words, he should, after his " notice to the reader," have 
mentioned it, with his reasons for doing so. 

Again, at p. 79. of the Introduction, Blackstone says: — 

"By the custom of gavelkind an infant of fifteen years may by 
one species of conveyance (called a deed of feoffment) convey 
away his lands in fee simple or for ever. Yet this custom does 
not empower him to use any other conveyance, or even to lease 
them for seven years, for the custom must be strictly pursued," 

Mr. Stephen encloses this in brackets, but omits the words 
in italics, without any explanation. It may be quite true 
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that th^ i¥ord8 etruck out aire bad hw^ but some i^ason 
should have be^n given for the omiseion^ or else these words 
should have been left vakant quantum* 

We will give another omission without explanation or 
comment, which appears to us even mor6 remarkable. In 
the chapter on the King's [or Queen's] Bojal Family^ 
after stating that the queen consort is guilty of high treason 
in case of infidelity, Blackstone has the following passage^ 
voL i. p, 222. : — 

^' The husband of a queen regnant, as Prinoe George of Den- 
mark was to Qaeen Anne, is her subject, and may be guilty of 
high treason against her ; but in the instance of conjugal infidelity 
he is not subjected to the same penal restriction. For which the 
reason seems to be, that if a queen consort is unfaithful to the 
royal bed) this may debase or bastardise the heirs to the crown ; 
but no such danger can be consequent on the infidelity of the hus* 
band to a queen regnant." 

Mr. Serjeant Stephen thus gives the passage, vol. ii. 
p. 424. : — 

[The husband of a queen regnant, as Prince George of Den- 
mark was to Queen Anne] and as His Boyal Highness Prince 
Albei't now is to Her Majesty [is her subject]. 

Omitting all the rest of the passage, and leaving us entirely 
in doubt whether in Mr. Stephen's opinion it is to be consi*- 
dered as law. 
Again, speaking of the Clergy, Blackstone says, vol. i. p% 

376. t — : 

" The personal exemptions do indeed for the most part continue.** 

Serjeant Stephen puts this out of brackets> vd. iii. p. 4., 
in this way : — 

" The personal exemptions do indeed for the most part eontinlie.** 

A few lines further Blackstone goes on thus t — 

"A clergyman cannot be compelled to serve on a jury, nor to 
dppear ai a court leit or view i>f frankpledge^ which almost H^ery 
other person is obliged to do: but \fa layman is summoned on a 
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jur^i and before Mt triml takes orders^ he shall noMUksHtnding 
appear to be sworn. Neither can he be chosen to any temporal 
office, as bailiff, reev©, constable or the like," &c. 

The passage thus stands in 3 Stephen, p. 4. j — 

['^ A clergyman cannot be compelled to serve on a jury, nor can 
he be chosen to any temporal office as bailifT, reeve, constable or 
the like," &c.] 

Surely it cannot be properly said that this is giving the 
text of Blackstone without alteration. The portion of the 
text in italics omitfed is surely of some Talue,— ^at all events 
it is the text. 

So, speaking of Corporations, Bkckstone says that the 
King's consent is given either by act of parliament or charter. 
** By act of parliament, of which the royal assent is a neces^ 
eary ingredient, corporations may undoubtedly be created," 
(Vol. i. p. 473.) 

Serjeant Stephen gives this passage in brackets, but prints 
it thus : — 

['* By an act of parliament, of which the royal assent is an indis- 
pensable ingredient," &c. (VoL iii. p. 123.) 

And a little before, alluding to Oxford and Cambridge, as 
ranking as lay civil corporations, Blackstone says : — 

''Among these / am induced to think the general corporate 
bodies of the universities of Oxford and Cambridge must be 
ranked ; for it is clear they are not spiritual or ecclesiastical cor- 
porations^ though stipends are annexed to particular magis- 
trates or professors, any more than other corporations where the 
acting officers have standing salaries ; for these are rewards pro 
opere et tabore, not charitable donations only, since every stipend is 
preceded by service and duty ; thej/ seem, therefore^ to be merely 
civil corporations." (Vol. 1. p. 471.) 

Mr. Seijeant Stephen places this passage in brackets, but 
omits the English words in italics (vol» iii. p. 123.), which 
somewhat qualify Blackstone's opinion. 

Again, in vol. i. p. 343., speaking of the Sheriff, Bla<istone 
says he is " to decide the election of knights of the shire.'' 
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Mr. Stephen (vol. ii. p. 59.5.) changes the word decide into 
*^ superintend.^^ 

Many of these alterations are minute, but we cannot think 
that they are justifiable. 

We do not profess to have gone through the whole of 
Mr. Stephen's four volumes in this manner, because, as he 
gives no reference to book, chapter, or page, this is exceed- 
ingly difficult ; but we have examined a considerable portion 
of it, and the result of our labour is, that we cannot tell with 
precision what portion is the author's, and what the editor's; 
and we have found that the brackets are frequently more 
calculated (quite unintentionally on Mr. Stephen's part, as 
we certainly believe) to mislead than to assist, and that in 
this way incorrect ideas are conveyed to the reader's mind. 

We pass on to notice some instances in which the author 
places out of brackets certain portions of Blackstone, and 
thus, according to his notice, leads the reader, as we conceive, 
to suppose that they are his own. This constantly occurs 
more or less throughout the whole four volumes, because 
sometimes (not always, as we have seen), if the slightest 
alteration is made by the author, he does not hesitate to place 
it out of the brackets, and giving no regular reference to the 
portion so taken, it is difficult to find how much has been 
altered. But in some cases, portions of pure Blackstone are 
placed out of the brackets. To show this, we must cite the 
parallel passages in Blackstone and Serjeant Stephen. 

In the former (Introd. p. 76.), Blackstone says, — 

"As to gavelkind and borough-English, the law takes par- 
ticular notice of them, and there is no occasion to prove that such 
customs actually exist, but only that the lands in question are 
subject thereto. All other private customs must be particularly 
pleaded, and as well the existence of such customs must be shown, 
as that the thing in dispute is within the custom alleged. The 
trial in both cases (both to show the existence of the custom, as 
' that in the manor of Dale lands shall descend only to the heirs 
male, and never to the heirs female ' ; and also to show ' that the 
lands in question are within that manor,') is by a jury of twelve 
men, and not by the judges ; except the same particular custom 
has been before tried, determined, and recorded in Vhe same 
court." 
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. In Seijeant Stephen (Introd. p. 56.), it runs thus : — 

*' As to the modes of descent in gavelkind, and borough«>£ngli8li, 
the law takes particular notice of them, and there is no occasion to 
prove that such customs actually exist, but onlj that the lands in 
question are subject thereto. All other private customs must be 
particularly pleaded, and as well the existence of such customs must 
be shown, as that the thing in dispute is within the custom alleged. 
[The trial in both cases (both to show the existence of the custom, 
as, ' that in the manor of Dale lands shall descend only to the heirs 
male, and never to the heirs female,' and also to show ^ that the 
lands in question are within that manor,*) is by a jury of twelve 
men, and not by the judges ; except the same particular custom has 
been before tried, determined, and recorded in the same court." 

It seems to us obvious^ according to the editor's pkn^ as 
stated, that the bracket should have been placed at the word 
'^gavelkind,'' and not at the words '' The triaL'* In another 
instance, at p. 68., in which the learned Seijeant places out of 
brackets a considerable portion of Blackstone (Introd. p. 85,), 
beginning with the word " First," and ending with the word 
^'pleaded,'' Mr. Stephen seems to claim this as his own in 
both editions, after making some very trifling alterations, 
while on other occasions he gives Blackstone dl the benefit 
of a single word. 

Now of course we do not think for a moment that the 
learned Serjeant intended in any way to mislead. We only 
submit to the reader that he has adopted a plan which is in 
fact impracticable^ even in hands so able and learned as his 
own. 

Having thus freely pointed out what we consider the chief 
defects of this work, we turn with no little pleasure to its 
merits. These four volumes furnish a learned, and very 
frequently a popular statement of the law of this country, 
brought down to the commencement of 1848; and great 
labour has evidently been bestowed in giving the effect of all 
the recent and most numerous statutory alterations in the 
law. These the learned Serjeant almost always approves, 
thus giving H|i8 sanction to the efforts made for the improve- 
ment of the law. Indeed, a liberal and truly charitable spirit 
pervades the whole work. His succinct account of the 
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alterations effected ii^ritliin the last few years by ^ct of pariia- 
xncnt is highly instructive and useful, and we may refer par- 
ticularly to the Chapters in the Fourth Book '^ On the Laws 
relating to the Poor/' " On Charitable and Benevolent Insti- 
tutions, Lunatic Asylums, Gaols, Highways, the Sanatory 
Cohdition of the People, Public Carriages, the Press, Pro- 
fessions, Banks, and Births, Deaths and Marriages," as being 
highly useful, and (subject to sorae inaccurax^ies too few and 
unimportant to notice) we may add that the work as a whole 
is sound and correct in its law. We need not say to any 
one who knows the subject that it is next to impossible to 
support our opinion by any extract from a work of this nature. 
We cannot conclude this imperfect notice of this important 
work without expressing a hope that in a future edition the 
learned author may be induced to make some alterations 
in it. Its arrangement we do not expect him to abandon ; 
but on the points on which we have principally dwelt, 
because they greatly impede the practical utility of the 
whole, we would fain hope he might be induced to recon- 
sider his plan. We would then earnestly recommend that he 
should throw out the brackets altogether, then refer in the 
usual way to his obligations to Blackstone, by a side or 
foot note, but take upon himself the responsibility of the 
"^hole statement of the law which he gives. We may also 
mention a minor defect, — the entire absence of marginal 
notes, which we hope may be supplied. Having aban- 
doned the arrangement of Blackstone, let him not hamper 
himself with his language, but, adopting what he pleases, let 
him add or alter when he thinks best, and we assure him that 
his work, which has now as it stands great merit, will be not 
only more useful, but far more adapted to show what part of 
it is borrowed, and what is original. 
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II. A Supplement to a Treatise on the Law qf Perpetuity; em^ 
bracing all the Authorities on the Subject of the original JVork 
einee ite publico tit n. By William Datid Lkwis, of Lincoln's 
Inn and Qrny's Inn, Barrister-at-Law, and Lecturer on the 
Law of Real Property, &c., in Gray's Inn. London^ 1849. 

The author of the excellent Treatise on Perpetuities, pub* 
lished in 1843, has now added a Supfilement to that work, 
with the view of bringing before the profession, in a con- 
nected form, the various cases which, since the original pub- 
lication, have been decided or reported upon points in the 
Law of Perpetuities. While it is surprising to find that sO 
Boany decisions have occurred upon this subject during the short 
space of five years, the circumstance proves clearly (if proof 
were wanting) that the rule against perpetuities is a most 
important article in otir jurisprudence, and that Mr. Lewis 
did not err in supposing that an attempt to unfold the prin* 
ciplfes, and explain the practical application of it, might prove 
tL serviceable addition to our law libraries. 

Tlie present work commences with a short sketch of our 
recent legislation, in which, as Mr. Lewis considers, ** the 
principles of the Law of England so decidedly favourable to 
freedom in the alienation of land," have been ^' consistently 
and lai^ely applied." We are glad to find that Mr. Lewis 
is not entirely without sympathy for the progressive im- 
provement of our law of real property, as is shown in the 
following passage, in which he enumerates the statu ted 
passed in reference to the transfer of land during the lad€ 
few years : — 

" During the last five years the principles of the law of England 
so decidedly favourable to freedom in the alienation of land, have 
been consistently and largely applied in practical legislation. The 
law has not contented itself with a philoso})hic preference of the 
theory of free commerce in land, but has diligently acted out the 
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spirit of those Tigorous examples of past times^ of which the unfet- 
tering of entails by fine and recovery (in contradiction of the 
baronial policy of our first Edward's era) was chief and foremost. 
Our long line of statutes against mortmain^ again^ have not been 
sufiered to bear their witness to a policy which successive ages 
have acknowledged to be just and necessary, without allowing ra- 
mifications of it in other departments of the law which^ though 
possibly less conspicuous and important than mortmain and entails, 
may yet contain^ according to their measure, a capacity of produ- 
cing the same evils which mortmain and entail would have involved, 
but for the judicial correction applied to the one, and the legisla- 
tive limitation assigned to the other. 

*' Thus, simplicity in the transfer of land has been promoted by 
a well considered and scientifically constructed enactment that all 
corporeal tenements and hereditaments shall, as regards the con- 
veyance thereof, be deemed to lie in grant ; but this provision is 
permissive and optional only, for the land is to be considered as 
lying in grant, as well as in livery^ which leaves still open to the 
discretion of a purchaser the adoption of the ancient feoflment. 
Transactions and forms of assurance to which an inconvenient and 
burdensome condition in law was impliedly annexed, such as ex- 
changes and partitions, are now relieved of the incidental condition. 
An immediate estate and the benefit of a condition or covenant 
may be conferred by an indenture upon a person who is not named 
a party to it. Contingent and executory interests and possibilities 
coupled with an interest in land, may now be aliened by deed, no 
less than by will. The reversion expectant on a lease may be 
surrendered or merged at discretion, without the disagreeable 
result of an extinguishment of the incidents to the reversion, in 
exoneration of the lessees. The * difficulty, delay, and expense * 
attending the assignment of satisfied terms, which 'operated in 
mnny cases to the prejudice of the persons justly entitled to the 
lands,* have been removed by rendering the assignment of such 
terms unnecessary. The * extended investment of capital in the 
permanent improvement of the soil,' has been encouraged, by 
enabling proprietors under disability to make permanent improve- 
ments in the lands, charging the expense of effecting them on the 
inheritance of the land ; thus rendering alienable pro tanto lands 
placed in settlement. Purchasers and others * whose titles were 
intended to be secured' by fines levied and recoveries suffered in 
the lately abolished Courts of Great Sessions in Wales and Che- 
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shire, have been protected from the ' danger of having those titles 
impeached ' by reason of the * irregularity and carelessness ' with 
which the records of such fines and recoveries were in many cases 
' engrossed and kept.' The rights and capacities in respect to the 
acquisition of land, which are enjoyed by natural-born subjects of 
the kingdom, have been rendered accessible to aliens, without the 
tedious and expensive process of an act of naturalisation. The 
duties upon the purchase-money arising or payable by virtue of 
any sale by auction have been abolished. Important facilities 
have been provided for • the inclosure and improvement of common 
and other lands subject to rights of property, occupation, or enjoy- 
ment, which obstruct cultivation and the productive employment 
of labour,' and for partitions and exchanges of lands, and for 
' divisions of lands intermixed or divided into inconvenient par- 
cels,' when beneficial to the respective owners. The powers of 
leising, managing, and improving the possessions and land reve- 
nues of the Crown have been considerably extended. 

" The transfer of real property in Scotland has been facilitated, 
by ' simplifying the form and diminishing the expense of obtaining 
infeftment in heritable property* there ; and by facilitating the 
* constitution,' and * transmission and extinction of heritable secu- 
rities for debt ' in that country ; and by facilitating * the transfer- 
ence of lands and other heritages ' in Scotland, not held in burgage 
tenure ; and again, by facilitating the transference of lands and 
other heritages there, held by the tenure of burgage. And, more 
important still than these enactments, is the amendment of the law 
of Entail in Scotland^ which law was * attended with serious evils, 
both to the heirs of entail, and to the community at large.' 

" Great facilities, again, have been given for the permanent 
improvement of landed property in Ireland, authorising the ad- 
vance of trust monies for that purpose, and for the sale of estates 
situate in that part of the kingdom which are charged with incum- 
brances (an act of the greatest possible interest and importance). 
Besides these provisions, further facilities have been afforded for 
the transfer of landed property in Ireland, by diminishing the ex- 
pense of registry searches, and by freeing the land from liability 
in respect of bonds and recognisances to the Crown, passed or 
entered into at remote periods. 

" Thus nobly and efficiently has our modern Legislature exerted 
itself to secure to the community the full benefit of that enlarged 
and wholesome principle of public policy, which centuries ago led 
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the Judges of England to abolish perpetuity in eataiU, ai^d ftf 
l^egislature to restrict alienatioa in mortmain. Wise and salutary 
legislation suoh as this« reflects enduring credit upon our fige and 
oountry^ no less than upon the lawgiYers^ who have so accurately 
appreciated the e^ugencies and interests of that age and country." 

There are several topics of considerable interest and im- 
portance which the author has discussed at some length in 
this book. He inquires, for example, whether the statutes 
recently passed to enable persons interested under coutingent 
or executory limitations of land, to alienate and dispose of 
those interests, avail to render valid a contingent or executory 
limitation, which would in other respects be too remote, 
Avhen it happens that the future gift is made to a person in 
esse and ascertained, who might forthwith dispose of the 
interest. Our author's conclusion is, (p. 20.) that the altera- 
tion made by the statutes alluded to, has not at all contracted 
the scope of the rule against perpetuities, which, as he says, 
operates to render void remote executory and future gifts, 
precisely to the same extent as when those interests were not 
subject^ of alienation at Comnion Law, 

Another point discussed by Mr. Lewis, (pp. 87 — 64.) is, 
whether in determining the validity or invalidity of testa- 
mentary dispositions under the rule against perpetuities, it is 
permitted to advert to events taking place subsequently to 
the date of the will, and before the death of the testator; 
and our author concludes, after a very full inquiry into the 
principles and authorities bearing upon the question, that by 
our law, thQ validity of testamentary gifts is to be deter- 
mined by circumstances aa they exist at the time of the tes- 
tator's death, and Pot those merely which happen before the 
will is made, 

Mr. Lewis then classifies concisely under thirty-nine heads, 
(pp. 68^-96.) the various decisions since the publication of 
his former work upon Limitations, made to depend on a 
failure of heirs or issue. Two or three of the cases are re- 
|n«arked upon and doubted, as not consistent, in the author's 
view, with previous established ^authorities. 

The important question raised by Mr. Lewis in his pre • 



Ohriitie on PnctdnntM of Wah. 4SS 

viou3 work, and also discussed by him in an Essay published 
in 1844^ whether contingent remainders are within the rule 
against perpetuities, is here again introduced, (pp. ^97 — 143.) 
with ''such further considerations as may complete and 
mature the body of argument sustaining the proposition 
under review." (p. 97.) The author expresses undiminished 
confidence in his doctrine that contingent remainders may be 
obnoxious to the operation of the rule ngdnst perpetuities, 
which the decision of the House of Lords in Cole v. Sewell 
has not at all affected. 

Mr. Lewis then treats of the doctrine of cy prfis, express- 
ing doubts concerning the important decision in Yanderplook 
V. King, 3 Hare, 1. 

Another very considerable question argued in this book is 
the validity or invalidity of a trust or direction for accumu- 
lation of rents during the minorities of infant tenants in tail, 
in reference to which our author finds occasion to remark 
upon Browne v. Stoughton, 14 Sim. 369. 

Various other interesting questions in the Law of Per^ 
petuities are incidentally noticed ; and we think that those 
who have found the former Treatise on Perpetuities useful 
and serviceable will do well to procure this Supplement to 
it ; for, undoubtedly, doctrines are discussed in it, than which 
there are, perhaps, scarcely any of greater moment in any 
branch of our system of Real Property Law. The reputa- 
tion of the original work, we need hardly say, is exceeded 
by no other work in the profession. It is not only sound VX 
its principles, but is written in a manner to attract the atteof* 
iion of the student; and the same commendation may be 
justly bestowed on the Supplement. 

III. Concise Precedents of WUk^ with an Introduction andPraO' 
tical Notes, By Ja^bs TrailIi Christie, E^q., Barrister. 
London, 1849. 

Mr. Traill Crristib^ has here given us a useful and prac* 
tical work. In his Preface he says that he has been led to its 
eompilation by *'the important changes that have taken 
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place relating to wills and to conveyancing in general, and 
the feeling prevalent among the profession in favour of a 
more concise method of preparing legal instruments thaa 
has hitherto generally obtained." The forms appear to us to 
be safe and correct, and having had occasion to prepare one 
or two wills since this little book was in our hands, we have 
found that we were enabled by its help to do so very readily. 
This, we think, is the best commendation we can give to it. 
The author speaks of his own notes very modestly, but we 
have found them very useful and apposite. 



' ART. XII.— PROSPECTS OF THE SESSION- 
POSTSCRIPT. 

L The Delny in tie Offices of the Masters in Chancery y and the 
Eemedy. By Chables Purtox Cooper, Esq., one of Her 
Majesty's Counsel. Stevens and Norton, 1849. 

2. On the Economic Causes of the present State of Agriculture 
in Ireland. Parts 1^2. Papers read before the Dublin Sta- 
tistical Society. By Neilson Hancock, LL.B. Hodges 
and Smith, Dublin, 1848, 1849. 

Thebe are three subjects which we have kept promi- 
nently in view in the conduct of this work, and of which 
we do not intend to lose sight: Chancery Keform, Con- 
veyandng Reform^ and the Revising of Bills in Parlia- 
ment. It is idle, in reviewing our labours, to attempt to 
settle precedence as to what was first proposed by this person, 
or who had the priority in that idea ; it is suflScient for us 
to see the plans that we have proposed adopted by others 
better qualified to do them justice ; and whether they have 
taken our buckets to draw up the truth, or used their own 
vessels, is of no importance. It is no small pleasure to us 
to find that these subjects are now thought sufficiently im- 
portant and interesting to be brought daily and weekly before 
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the public by the first writers of the first press in the world ; 
and so that they will continue to help the cause, be theirs the 
honour and the profit. We are quite satisfied that these 
matters, which were a few years ago only interesting to a 
few, and as to which we were warned again and again that 
no way could be made, must occupy a great part of the time 
of the Session of Parliament just about to commence, with 
a yiew to efiecting a settlement of them, and that the zeal 
and learning of our countrymen are now devoted to this 
object. As the old bird said to her young ones when she 
heard the farmer was coming himself to cut down the com, 
so as the Lord Chancellor is going to put in his sickle, we 
also say to our readers, " the harvest is now at hand." 

1. If rumour, accompanied by many corroborative circum- 
stances, does not entirely err, we shall soon hear of Chancery 
Keform from the Woolsack. In the mean time let us give 
some space to the plan of Mr. C. P- Cooper, who has a right 
to be heard as an old and laborious Law Reformer. Passing 
by a set of proposed orders, which provide for a new pro- 
cedure for the Master's office, and which among other things 
would call inta existence not only public accountants, to be 
called ^^ Accountants to the Offices of the Masters," but also 
** Conveyancing Counsel to the Offices of the Masters," and 
** Solicitors to the Offices of the Masters," we prefix nearly 
verbatim the portion of Mr. Cooper's pamphlet which relates 
to certain "Improvements, the adoption of which he has 
hitherto been content to urge in conversation." 

" The three main subjects of Chancery suits and proceedings are : 
— -L The construction of wills, marriage settlements, and other 
written instruments. II. The appointment of guardians, and the 
allowance of maintenance to infants. III. The administration of 
the estates of testators and intestates. 

^^ Regulations somewhat of the nature of those ensuing would, as 
the writer apprehends, much diminish expense and delay. 

" I. The construction of wills, marriage settlements, and other 
written instruments. 

<* 1. In all cases in which the only question is the construction 
of a written instrument, any party interested shall be at liberty to 
serve a statement of his claim thereunder upon all other parties 
having, or supposing to havie, an interest, and the Court shall have 
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power, upon the appearance of all parties, or upon due proof of 
service of such statement of claim upon them, to make a deolaration 
of the rights of all parties under such instrument. 

" 2. Such declaration may extend to cases of that kind which 
are embraced by the Scotch declaratory action. 

** A large proportion of short causes involve the construction of 
some written instrument merely. No fact is in dispute. The 
meaning of a few lines — of a few words, is the only embarrass- 
ment. Nothing more is wanted by the parties for their guidance 
*— to enable them to alien, encumber, settle, devise — than a de- 
claration of the Court. What is there apart from old prejudice, 
which we are fast getting rid of, to prevent this from being ob- 
tained without the cumbrous and expensive machinery of bill and 
answer ? 

^< II. The appointment of guardians, and the allowance of main- 
tenance to infants. 

'^ 1. Any one, upon an a0i davit stating the requisite facts, shall 
be at liberty to apply to the Master to appoint guardians to infants, 
and to make an allowance for their maintenance. 

^* 2. In cases in which there is no dissatisfaction with the decision 
of the Master, his certificate stating the names of the guardians and 
the amount allowed for maintenance sufficient. 

<* The petition for a reference is a useless expense, and the petition 
for the confirmation of the Masters Repoi*t, where there is no dia- 
satisfaction, is equally a useless expense. 

" 3. In cases where the parties are dissatisfied with the decision 
of the Master, he shall make his report of the proceedings before 
him in the usual way, to give opportunity of an appeal to the 
Court. 

" In cases belonging to this class the Master shall be at liberty 
to dispense with strictly legal evidence of facts respecting which 
there is no dispute, when such strictly legal evidence cannot be 
obtained without delay or expense. 

« The writer has known proceedings in cases of this kind sus- 
pended for twelve months, the Master requiring the best evidence 
of the identity and ages of the infants, which could only be procured 
from the East Indies. The Court cannot be too difficult as to the 
evidence received where a fund is to be distributed. But in ques- 
tions of guardian and maintenance may it not, without incurring 
an imputation of rashness, be thought — no one suggesting any 
doubt — that evidence of a degree less high may safely be ad- 
mitted, when none better can be had without additional delay or 
expense? 
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' ^ m. The administration of the eatatea of teatatori and intea- 
tatea. 

1. Cre4itor8, legatees, annuitants, widows, and next of kin, 
aball be at liberty, without bill or petition, \sj summons before one 
of the Masters, upon affidavit of their claims, to call upon personal 
representatives to pay or secure the same. 

^* 2, Assets being admitted, the Master shall have powers, in refer- 
ence to ordering payment. &c. analogous to those of the judges of 
the small debts and demands courts. 

*\ 3. Assets not being admitted, the Master shall have power to 
appoint a receiver, to direct a sale of ail or any part of the assets 
(the pixxseeds being paid into Court to the credit of the matter), to 
advertise for creditors, legatees, next of kin, and to distribute the 
fund. (See the ^ Dint Stock Companies Winding-up Act.) 

*' 4. The Master's order of distribution shall bind all parties 
interested^ in like manner as if such distribution were made by 
decree or order in a suit* 

*^ 5. The Master, at the request of parties dissatisfied with his 
decision, shall grant a certificate of such decision, with the 
evidence and grounds upon which he has proceeded ; and such 
parties shall be at liberty to apply to the Court upon the footing 
of such certificate, and without objections or exceptions, to reverse 
or alter the Master's decision. 

" The ensuing regulations may be applied to matters of litigation 
not falling under any particular head. 

*^ 1. Where an equitable question depends upon facts, respecting 
which there is no dispute between the parties, they shall be at 
liberty, without bill or answer, or petition, or afiidavit, but upon a 
case stated and signed by them or their solicitors, to obtain the 
decision of the Master of the Rolls, or one of the Vice-Chance Uors 
upon such question. 

"2. Such decision shall bind the right, unless reversed upon 
appeal to the Lord Chancellor or House of Lords. 

" 3. Wh(3re an equitable question depends upon facts, respecting 
which all the parties interested are not agreed, it shall be lawful for 
any of the parties to apply to the Master of the Bolls, or one of the 
Vice-Chancellors, by motion in a summary way, without bill or 
answer, or petition, but upon an affidavit stating the facts respect- 
ing which the parties are agreed, and the facts respecting which 
they are not agreed ; when the Master of the Rolls or Vice- 
Chancellor may, if the case shall appear to be one in which such 
a course can be adopted without probable inconvenience, refer 
it to the Master to ascertain and find the disputed facts. 
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*^ 4. Notice of sucli motion to be served on all parties interested. 
If any party interested neglect to appear, the Court, upon proof of 
such service, shall have power to make the order in the absence of 
such party. 

" Regulations will be requisite with regard to the proceedings 
before the Master upon such reference. 

*' Regulations will also be requisite providing for an appeal to 
the Court, if any of the parties shall be dissatisfied with the Masters 
finding of the facts. 

" It will, besides, be necessary to have regulations providing for 
a statement of the case, after the facts found and ascertained. 

"5. The facts respecting which the parties were not agreed 
having been ascertained and found, the decision of the Master of 
the Rolls or Vice-Chancellor, upon the equitable question depend- 
ing, may then be obtained. 

'^ 6. Such decision shall in like manner bind the right, unless 
reversed upon appeal to the Lord Chancellor or House of Lords.'' 

If some of the reforms proposed could be carried, it would 
be nearly as cheap to obtain the opinion of the Court of 
Chancery as to obtain the opinion of an eminent counsel. 

Our own opinion on the subject was given at length in 
our last Number. * 

2. Let us next turn to the Law of Real Property, and we 
shall see that here also the views which we have promul- 
gated are gaining strength ; and we shall not be surprised, 
if a measure on this subject is not proposed by the Govern- 
ment, that competent persons will be found to undertake 
it. As nearly two years have elapsed since the appoint- 
ment of the Registration and Conveyancing Commission, 
we think it is not unreasonable to suppose that the Commis- 
sioners will now present their Report. But if this should 
not be done, we apprehend some step ought soon to be taken, 
by which a subject, felt to be so deeply important by a 
great many persons, may properly be brought before Parlia- 
ment. If no other reason could be given, it is to be observed 
that the terms of the Commission do not extend to Ireland, 
and it is in this country that the most pressing need for legis- 
lation in this matter is felt. The Irish Incumbered Estates 
Act can only be taken as a step towards a better measure, 

' See Art. I. The Judge- Master question. See r\sq posf^ p. 4 47. 
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and as Buch we highly value it ; but nobody disputes that 
further legislation must take place. As evidence of this 
feeling, we may mention that the Dublin Statistical Society, 
which has been recently formed under the auspices of Arch- 
bishop Whateley, has appointed a committee to consider the 
means of facilitating the transfer of land, and that several 
very valuable papers on this subject have been read before 
the Society by the late and present Professors of Political 
Economy of Dublin University, Dr. Longfield and Mr. 
Neilson Hancock. These learned persons chiefly adopt the 
views which have been recently published under the sanction 
of the Law Amendment Society, but in many cases enlarge 
upon them, and present them with a special view to their 
adoption in that country. Wc are very glad that Political 
Economists, both here and in the sister country, are turning 
their attention to the transfer of land. Previous to the 
Report of the Burdens of Land Committee, it is surprising 
to us how little was said by them upon this subject. They 
were probably deterred by the dread of the technicalities 
which have hitherto surrounded the subject. But they are 
now disposed to make up for their past neglect, and Mr. 
John Mill in his recent book, and now Professor Hancock, 
seem fully aware of the importance of investigating and 
explaining the true rules which should govern all our deal- 
ings with land, and which so deeply affect its value. We 
shall make some considerable extracts from these papers, as 
they greatly corroborate our own views on this subject. 

" It has been long ago demonstrated, and is admitted by every 
economist of any reputation, that every impediment to the freedom 
of purchase and of snle, and every circumstance creating insecurity 
for the employment of capital, to the extent of their operation 
impede the prosperity and improvement of the manufacture or 
trade to which they apply. I am not venturing on a very rash 
hypothesis, then, in stating that we may expect the same causes to 
produce the same effects in agriculture, which we know they pro- 
duce in every other trade and manufacture. The main causes, 
then, to which I ascribe the present state of agriculture in Ireland 
are, the legal impediments to the free transfer and sale of land, 
whether waste or improved; and the legal impediments to the 
application of capital to agricultural operations." 
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Having thus started^ the learned ProfeMor then goes gd^**^ 

*' Td proceed, however, with a eonsideration of Ihe legal ilbpedi«> 
ments arising from the cost of transfer, I shall notice some instances 
which have been famished to me by an experienced solicitor, 
illustrating the extent to which the cost of transfer ilnpedes the 
sale of land. Ist, a case of sale of land for 1,200^; the costs to 
vendor and purchaser together amounted to 200/., being about 
seventeen per cent., or one sixth of the purchase^monej. 2nd, a 
sale for 500/., where the costs to one party alone were 124/., being 
twenty-five per cent., or one fourth of the purchase money. 3rd, 
a sale for 250/., where the costs to one party alone were 40/., 
being sixteen per cent, or about olie-sixth of the purchase-money. 
4th, a sale for 280/., where the costs to one party alone were 19/1, 
being about eight per cent. 5th, a sale for 150/., where the costs 
to one party alone were 23/., or about sixteen per cent. Thd 
costs do not increase in proportion where the purchase^money is 
very large. Thus, in a. case where it was 5,000/., the costs to one 
party were only 152/., or about three per cent, and another case 
where the purchase-money was 30,000/., the costs were only 
900/., or about three per cent. 

" But the amount of money actually paid by the vendor and pur- 
chaser represents only a part of the cost of transfer. There is, 
besides, the delay between the sale and the completion of title ; 
and also a threefold risk incurred, arising from the uncertainty fii 
to the amount of the legal expenses, and the uncertainty as to the 
period within which the transaction can be completed ; and lastlyi 
after every care, the risk of the title turning out defective. Therd 
is also the loss of time and labour incurred by the vendor and 
purchaser themselves, which, if valued at the market price of tbeit 
exertions, would make a considerable addition to the amount 
already mentioned as actually paid on the transfer of land. 

*^ 1 need not dwell on the impolicy of keeping up this enormous 
cost of transfer. The effect of it is to prevent the land getting 
into the hands of those who can make the most of it. As far as 
this cost arises from the state of the law, it is a tax burdensome on 
the conmiunity, and unproductive to the exchequer. To show, 
however, that this cost arises from the state of the law, and could 
be easily diminished, it will be convenient to analyse its causes^ 
and to point out how they may be removed. The cost of transfer 
of land may be divided into the following four distinct elements : 
the expense, delay, and risk attending the investigation of title ; 
the expense of searches for incumbrances ; the stamps on searches 
and conveyances ; and the length of conveyances. 
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^ The flrnt of these dementi, which is the only one I shair have 
time to notice at present, arises entirely from the rule of law, that 
the vendor of land must produce sixty years' title to eveiy acre 
that he sells. How could other trades be carried on if a similar 
rule were enforced? What would be thought of a law that com*' 
pelled you to examine the title to the leather every time you bought 
a pair of shoes ? How could the cotton trade be carried on, if the 
spinner could not buy a bale in Liverpool without tracing the title 
from the time the plant was grown in Louisiana, and sending to 
New Orleans to search for incumbrances ? Or how, again, could 
the tea trade be carried on, if an abstract of title had to be sub« 
mitted with every chest, showing all the hands it had passed through 
from the time it left the banks of the Ho-ang-ho?" 

And Mr. Hancock then proposes his remedy; and our 
readers must not be surprised if the necessity of the case 
will suggest a somewhat startling one, 

" So great is the element of cost arising from the examination 
of title, that in the sale of leaseholds it is almost always dispensed 
with as far as the title of the lessor is concerned ; and, in the case 
of sales of small portions of freehold, it is frequently dispensed 
with, the parties preferring to trust to the chance of the title being 
bad to incur the necessary expense of getting a perfect security. 
But this rule admits of a very easy remedy, by extending to land 
the principle of market overt so wisely established in the case 
of all other kinds of property. The principle of market overi 
is well stated by our great law commentator. Black stone : — 
' Property may, in some cases, be transferred by sale, though the 
vendor hath no right at all in the goods ; for it is expedient that 
the buyer, by taking proper precaution, may, at all events, be se- 
cure of his purchase ; otherwise all commerce between man and 
man must soon be at an end. Therefore, the general rule of law 
is, that all sales and contracts of any thing vendible in fairs or 
markets overt^ shall not only be good between the parties, but also 
binding on all those who have any right or property therein.' 

'' In order to extend this general rule of law to land, three things 
would be necessary : First, a general register of all land, containing 
the names of those having the first estate, and also the names of 
those having subsequent estates, and also the names of all those 
having charges or incumbrances affecting it ; secondly, the estab'^ 
lishment of periodical public sales of land by auction, in each 
county in Ireland, to be deemed markets overt; thirdly, the enact, 
ment, as a general rule of law, of the principle, now sanctioned in 
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particular instances, that the limitations and incumbrances affect- 
ing any land should, on its being sold, be transferred to the fund 
arising from the sale. 

'* If these preliminary arrangements were adopted, the doctrine 
of market overt might be safelj extended to land bj enacting, first, 
in the case of land registered as belonging to a party having an 
estate in fee, without any other parties appearing in the register, 
either as having subsequent interests, or incumbrances, that the 
land might be transferred by the registered party executing a form 
or transfer, somewhat similar to that now used in the sale of stock 
in the funds ; secondly, in the case of land where the party having 
the first estate had only a limited interest, on account of there 
being either subsequent estates or incumbrances appearing on the 
register, that such party having the first estate, or any incum- 
brancer authorised by contract or by law to do so, might proceed 
to sell the land at one of the periodical sales, on giving notice to 
the registrar of the country, and advertising for three months pre- 
vious to the sale ; the registrar being required to give notice to 
all parties appearing on the register as interested in the land. 
That the highest bidder at such sale, on paying the purchase- 
money into the Court of Chancery, to the credit 6f the parties so 
appearing to be interested, should acquire an absolute estate in fee- 
simple in the land, discharged of all prior estates, interests, or 
incumbrances, except leases or other contracts with tenants ; the 
limitations, charges, or incumbrances previously affecting the land 
being all transferred to the purchase-money so paid into court. 

" It might be objected to this plan, that the incumbrancer might 
be defrauded by the land being sold for less than its real value. 
The remedy, however, for such an event is in the hands of each 
incumbrancer ; he has full notice of the sale ; if he thinks the land 
is going too cheap, let him bid more for it and become the pur- 
chaser. At present parties are deterred from buying land to sell 
again, because the enormous cost of transfer is incurred on each 
occasion ; but were the cost of transfer reduced to a nominal amount, 
land would be constantly bought on the speculation of selling again, 
just as funds, railway shares, and other readily transferable pro- 
perty is bought. An incumbrancer, therefore, would have no 
hesitation in buying land he did not want to hold, if he saw it going 
too cheap, just as an incumbrancer, under similar circumstances, 
would now buy railway shares. But were the sale of land per- 
fectly free, there would be no danger of its being sold at too low a 
price, for a class of capitalists would be immediately created like 
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fttockbrokerd, who would make it their business to attend all sales 
of land, and try to make a profit by buying to sell again. The 
competition of these parties would always secure for the seller the 
fair market price for his land.** 

The idea is further developed in a subsequent paper, — 

'^ I proceed to point out the means by which the purposes of 
entails and foundations can be substantially secured, without any 
insuperable obstacle to the free transfer of land. The means to 
which I refer is by the adoption and extension of a principle 
already well known in our law, namely, the power of sale and ex- 
change thus described in one of our law text-books (Cruise's 
Digest) : ' These powers are usually inserted in settlements of real 
estates in England, whether by deed or will, for the purpose of 
effecting those improvements of the settled property which would 
not otherwise be attained on account of the partial interests of the 
tenants for life, and the suspense or minority of the objects who 
may ultimately become entitled under the limitations. They are 
given in various forms — sometimes to the trustees with the consent 
of the tenants for life, sometimes to the tenants for life with the 
consent of the trustees, at others to the trustees with the consent 
of the tenants for life, and after their death at the discretion of the 
trustees,' &c. Now this principle might be extended to all settle- 
ments and foundations, by enactments creating a complete power 
of sale and exchange in every settlement, leaving it to the parties 
to determine the person or persons to exercise the power ; but in 
the absence of such provision, conferring the power on the pro- 
tector of the settlement created by the Fines and Recoveries Act, 
or on some person or persons defined in the enactment in the same 
way as the protector is defined ; the persons exercising the power 
being subject to the conditions of selling at the public sales already 
suggested, after having given previous notice, and of the purchase 
money being lodged in the Court of Chancery, subject to the same 
limitations and trusts as the land. Such an enactment would 
completely remove the restrictions upon alienation, without im- 
pairing in the slightest degree the real interests of the parties for 
whose benefit entails and foundations are maintained. The chief 
object of entails is to maintain a wealthy and hereditary aristocracy, 
and it is upon its wealth much more than its connection with land 
that the aristocracy must in future rest its power. Freedom of 
sale, by enabling the wealth of the aristocracy, whether in land or 
money, to be readily transferred, would enable it at all times to be 
most productively employed, and so secure its increase. Besides, 
VOL. IX, F F 
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nothing can be more injurious to the ultimate stability of the aris;* 
toeracj, than the continuance of anj restriction like that on the 
transfer of land, which, without adding anjtliing to their wealth 
or power, can be clearly shown to stand in the way of the welfare 
of large classes of the community, and indeed of national wealth 
and advancement." 

The agricultural interest is said to entertain some fears 
now the duty on corn is to be entirely abolished. Let them, 
then, insist on having all restrictions taken off t/ieir raw ma- 
terial — the land, without which they cannot freely produce 
their manufacture. 

Mr. Hancock also touches on other subjects which have 
frequently engaged our attention ; first, as to Stamps, he 
flays, — 

** The second objection to stamps on searches and conveyances 
is, that they are as burdensome as they are unequal ; for they stop 
the exchanges which are most beneficial to the community. I put 
this argument in its most general form in my last pnp%r : I shall 
now support it by the opinions of two distinguished economists. 
•Why,' asks M. Say, *does an individual wish to sell his land? 
It is because he has another employment in view, in which his 
funds will be more productive. Why does another wish to pur* 
chase this same land ? It is to employ a capital which produces 
too little, which was unemployed, or the use of which he thinks 
susceptible of improvement. This exchange will increase the 
general income, since It increases the income of these parties. But 
if the charges are so exorbitant as to prevent the exchange, they 
are an obstacle to the increase of the general income.' Again, 
Mr. Mill, in his new work on the 'Principles of Political Economy/ 
says: * All taxes must be condemned which throw obstacles in the 
way of the sale of land or other instruments of production ; such 
sales tend naturally to render the property more productive. The 
seller, whether moved by necessity or choice, is probably some one 
who is either without the means or without the capacity to make 
the most advantageous use of the property for productive purposes; 
while the buyer, on the other hand, is at any rate not needy, and 
is probably a person both inclined and able to improve the pro* 
perty, since, as it is worth more to such a person than to any 
other, he is likely to oiler the highest price for it. All taxes, 
therefore, and all difficulties and expenses annexed to such con- 
tracts, are decidedly detrimental, especially in the case of land, the 
source of subsistence, and the original foundation of all wealth, on 
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the improvement of which, therefore, so much depends. Too grenl 
facilities cannot bf" given to enable land to pa>s into the hanti5» 
and assume the modes of aggregation or divi»ion n)o>t conducive 
to its productiveness. If landed pro{>erties are too lai^, alienation 
shoald be free, in order that thejmaj be subdivided — if too small, 
in order that they maj be united. AH taxes on the transfer of 
landed property should be abolished.' " > 

And next, as to the length of conveyance, — 
" This arises almost entirely from the rule of sixty years* titl«| 
and the necessity of a number of parties joining in the conveyance* 
If the plan already suggested for obviating the cost of transfer 
arising from the expense of investigating title were adopted, tha 
length of conveyances, as far as the transfer of land is concernedi 
would be curtailed within reasonable limits. Any attempt of the 
legislature arbitrarily to abridge the length of conveyances, wiili- 
out simplifying the law which makes this length at present neces- 
sary, must end in doing more harm than good. There is one 
method, however, by which some saving might be etfected, namely, 
by including all the usual covenants and powers in nn act of pur« 
liament with a[)propriate names, and then giving deeds referring 
to these covenants and powers thtj same effect as if they were 
actually inserted therein.^ And here I may notice nn objection 
which has been urged against any changes facilitating the transfer 
of land, that they would destroy the legal professions. But this 
objection is founded on a complete misapprehension of the casPf 
and of the results which such changes would pro<)uce; for, in the 
0rst place, the great part of the cost of transfer, instead of being 
beneficial to the legal profession, is really beneficial to no one. In 
the second place, legal assistance to some extent is likely to be 
always required, and as the number of sales will increase very 
much when the cost is diminished, the aggregate emoluments of 
the legal professions will most probably increase, although the 
amount made in each transaction will be less. But the objection 
admits of u more general answer, for the interest of no profession, 
when rightly under»tood, can be opposed to the interest of the 
eommtmity; so that even if the legal professiona made less on 
sales^ they would make more in other ways, arising from the 

' See as to the indirect advantages arising from tramfer of land, anti p« ZOO. 

' Some general provision for enabling practitioners to charge for dee'is not by 
length is absolntelj aeeessarj. We have recently seen deeds brought irfthin 
the dperation of 8 & 9 Vi?t. c 119., simply to get the beneft of tb« tfUuM 
whieb enaldcs the tning-masfer to alter the mode of reantneffltioiL 
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general increase of wealth consequent on increased facility in tlic? 
transfer of land." 

We shall conclude with one more passage : — 

** When there is free sale of land and security for the expendi- 
ture of capital, the greatest advantages accrue to the community 
in general. For when the sale of land is free, it has a constant 
tendency to get into the hands of those who can improve it most, 
since such parties can afford to give the highest price for it. Thus 
the seller gets a high price, the buyer gets an opportunity of ex- 
ercising his skill, and the community gets the cheapness and 
abundance consequent on the improvement. In the second con- 
dition is comprised what Adam Smith has so well described as the 
onfy encouragement which industry requires from the hands of a 
government : ' The increase of the manufactures and the agricul- 
ture of Europe has arisen,' he says, * from the fall of the feudal 
system, and from the establishment of a government which afforded 
to industry the only encouragement which it requires — some 
tolerable security that it shall enjoy the fruits of its own labour.' 
On the perfection of this security for the application of labour and 
capital to the work of improvement, depends the progress of a 
nation in prosperity and civilisation." 

3, The third subject is perhaps even more important than 
the others, for in fact it affects them both. How shall reform 
either in the law of real property or in chancery procedure be 
satisfactorily carried unless we can first establish some better 
mode of drawing Acts of Parliament necessary for these pur- 
poses ? Here we again find an almost universal concurrence 
of opinion that some other mode must be devised of carrying 
into effect the intentions of the legislature. Mr. Ludlow has 
expressed this in a pointed manner in a recent publication.^ 
Alluding to the Joint Stock Winding-up Act, he says : — 

" We have seen that the scope of the Act now before us is 
simply this, to modify the rules of equity procedure so as to bring 
joint-stock companies within their grasp, for the purposes of disso- 
lution and winding-up. It is the carrying out, by the nid of Par- 
liament, of those noble words of the present Lord Chancellor -, that 

» The "Joint Stock Companies Winding-up Act, 1840," (11 & 12 Vict. c. 45.) 
with an Introduction, &c. by John Malcolm Ludlow, of Lincoh^s Inn, Esq., 
Barrister, London, 1849. We may take this opportunity of stating our lielief 
that this Act is working well, and that it has greatly added to the busmess of 
the Court. Facilitate procedure, and there will be no lack of work. , 

» 4 M, «f Cr. 141. (Taylor t. Salmon.) 
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It 18 ' (lie duty of the Court to adapt its practice and course of pro- 
ciHMling as far as possible to the existing state of society, and to 
iipply its jurisdiction to all those new cases which, from the pro- 
gress daily making in tlie affairs of men, must continually arise, 
and not from too strict an adherence to forms and rules established 
under very different circumstances, decline to administer justice* 
and to enforce rights for which there is no remedy.' It is, shortly 
to speak, a new Chapter of Equity Procedure. 

"•But why is Parliament called upon to enact this Chapter of 
Procedure ? Has not the Court authority to do the work already ? 

" Where matters are of a nature to be only adjudicated upon in 
a Court of Equity, what has Parliament to say to the question, 
whether and in what specific cases the initiatory step should be 
by petition, or by bill and answer ? in the presence of how many 
parties the matter is to be decided? whether the proceedings 
are to take place by proposal only, or by state of facts and pro- 
posal ? how they are to be advertised or served ? what orders the 
Court may make ? what authority it may delegate to the Master, 
its own officer? upon what conditions generally it is to grant its 
relief? Are these grave stretches of power, such as cannot be per- 
mitted but with the deliberate assent of Queen, Lords, and Com- 
mons, or are they merely such natural results of the jurisdiction 
of the Court, such necessary developements of its pi*ocedure, as 
Lord Bacon or Lord Nottingham would have disposed of in a page 
or two of general orders, — if not in a single judgment, as the in- 
creased magnitude of commercial undertakings sho;ild bring forth 
the occasion ? 

'^ I do not wish to be understood as asserting^ that all the pro- 
visions of the Act are of themselves within the scope of Equity 
jurisdiction. The vesting of the estate of the company in the 
official manager, the provisions with respect to actions at law, 
judgments, and conveyances, the penalties, and some of the 
evidence clauses, are matters partly or wholly transcending the 
authority of the Court, or the purpose of which could only be 
attained by circuitous means, but such clauses will be found to 
constitute only a very small proportion of the whole. 

" Observe, moreover, that in addition to what I venture to con* 
sider the inherent, and as it were inalienable right of any English 
Court of Justice^ to control and regulate its own procedure, the 

' Of course^ in countries where judicial procedure constitutes one uniform 
system, this discretion cannot be attributed to the Courts. —^ Mr, Jjudlow's note. 

rr 3 
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Court of Chnncory appears to have had special parliamentary 
sanction for so doing in the case of joint-stock companies. Clause 
22. of the Act for facilitating the winding-up the affairs of joint- 
stock companies unable to meet their pecuniary engagements (re- 
peated ad s. 21, in the parallel Irish Act, 8 & 9 Vict, c.98.), 
seems to extend beyond the title of the Act to all joint-stock com- 
panies, and to give to the Lord Chancellor, with the Master of the 
Rolls and the Vice Chancellors, or any two of them, power to make 
rules of orders for regulating the winding-up of such bodies ' with 
as little delay, expense, and uncertainty as possible.* 

" I venture, therefore, to conclude that by far the greater part 
of this long Act of 128 clauses was unnecessary, and should pro- 
perly have come into existence in the shape of orders of Court. 
Not that the discretion in matters of procedure allowed in this 
country to Courts of Justice is one essentially advantageous. But 
it is one of those checiks which custom has introduced upon the 
otherwise overwhelming effects of the ill-distribution of public 
business amongst us. Between one Code of Civil Procedure, 
periodically revised, and two or three different systems of proce- 
dure shaped from time to time by the orders of the respective 
Courts, what rational man would hesitate? But the question is, 
whether, whilst varieties of procedure are perpetuated, the develop- 
ment of those various systems is to be cast upon Parliament, which 
never originated them, or upon the Courts themselves, for whose 
use or misuj^e they exist Is Parliament really so copious of leisure, 
so greedy of work, as to assume upon itself, at the present day^ 
functions which have been hitherto adequately performed by other 
bodies? In tiie session of 1848, with all Europe in flames, and 
the British Isles themselves breaking out everywhere with riots 
and rebellions, was it really ihe time to teach the Court of 
Chancery how to deal with a particular class of its own suitors ? 
This indeed is but the parliamentary view, as it were, of the matter. 
But take the legal one. Granted still the advantages of a Code of 
Civil Procedure : but let that be the work of a conseil d^etat, of 
fnen specially employed on labours for which their previous ex* 
perience has specially qualified ihem,^ The worst forum for such 
matters — so far as they do not trench upon political principles — is 
surely a House of Commons. Of what avail is the care with which 
the bill may have been prepared, when amendments can be thrust in 

' Not, of course, as respects the origination of the laws, nor yet its promutgU', 
tion, but the framinff of it — a matter io xyhich a political assembly should not 
interfere. — Mr. Ludlow*3 note. 
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or^danses thrast out at two oVIock of tlie roornln<» by men who mnj 
hare but a troublesome tongue or a tail of votes ? I do not saj that 
sach has been the case in the present instance; but every draftsman 
of Acts of Parliament knows how often it is the CH»e ; every one 
has, for once at least in his life, on reading over the Times possibly 
the morning after the debate, been startled by the introduction 
of some ** mad-bull clause,** as they are technically termed, which 
makes nonsense of all his labour, and is subsequently fathered 
upon himself as the reputed author of the bill. Now, admitting 
that these may still be but necessary evils in the practice of Par- 
liament, they constitute surely a more than sufficient ground for 
excluding that body from legislating upon a subject so peculiarly 
foreign to its own sphere as judicial procedure. There may be as 
good lawyers in the House of Commons as some of thof^e on the 
Bench, but still a general order ought to be a safer piece of legis- 
lation than an Act of Parliament. 

"And if we seek the reason of this legislative blunder, we shall 
probably find it in that fatal connexion of the highest judicial 
functions with a ministerial office, which so often distracts a first* 
rate Judge from the Court of Chancery, or wearies a good leader 
of the Lords by morning sittings at Lincoln's Inn. If we had a 
Minister of Justice — or, to avoid false pretences, say of law — it 
would be his business to see that the (legal) Lord Chnncellor and 
his subordinate Judges did all the work that fell within their attri- 
butions, without burdening Parliament with new functions. At 
present, when the Lord Chancellor is. ust as much overworked as 
the Parliament itself, how can we expect any rational opportion- 
ment of labour between Parliament and the Courts ? 

" But another objection now arises. Here is an Act which prd» 
tides that in the case of joint-stock companies a dissolution and 
winding-up may be granted on the petition of any contributory ; 
that the winding-up may be referred to the Master, to be carried 
on under his orders by an official manager, in whom all the estate 
of the company shall be vested ; and that the jurisdiction of the 
Master shall be prima facie conclusive, subject to appeal. Now, 
rf, in matters of such magnitude and intricacy as the winding-up 
of a joint-stock company and the adjusting of all the claims of 
members upon one another, substantial justice is to be had by a 
scheme of this nature, why is it not applied to other matters? If 
a petition is to be the sufficient foundation for a suit to which 
hundreds of persons are parties, why are other suitors to be taxed 
for the cumbrous machinery of bift and answer? ff it be proper 

FF 4 
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to vest the properij of a joint-stock company to the amount of 
thousands of pounds, in an official manager, with power to institute 
actions and suits, and in eveiy respect to represent the company, 
what danger is there in adopting the same method not only with 
respect to common partnerships, but to all administrations of 
estates by the Coui*t ? If the Master can be trusted to make a 
call of ten pounds per share on 500 persons, without confirmation 
by the Court, why is he unfit to call upon a single purchaser for 
the payment of his purchase money without such confirmation ? 
. *' £ither all these innovations are dangerous, or they are advan- 
tageous. If they are dangerous, why was the act passed ? If 
they are advantageous, do they not convict almost the whole 
machinery of the Court of Chancery of cumbrousness and extor- 
tion ? Do they call for anything short of a sweeping and radical 
reform of its procedure ? 

^^ But it is an experiment, I shall be told. An experiment ! — 
true, but one that is tried in matters of such consequence that 
^^ilure would be ruinous. No other suit can ever involve so large 
an amount of property, questions so nice and so various, as the 
winding up of a large joint-stock company with unlimited liability. 
It cannot be supposed for a moment that the Lord Chancellor 
would ever have allowed such an act to pass without the strongest 
conviction of its advantages. It may therefore be reasonably as- 
sumed, that the experiment, such as it is, is expected to succeed ; 
that, succeeding, it must entail analogous reforms of every other 
branch of Chanceiy procedure : and then, I ask, how is this to be 
done ? Is Parliament to be called upon to regulate, by successive 
statutes, the new frame of an administration, of a partition suit» 
&c., the specific powers of the Master in cases of account and 
fraud, of discovery or injunction, each act repeating perhaps two- 
thirds of any former oqe, for the sake of enacting a third of new 
or altered matter, such as on a review of the whole subject would 
probably not take up more than a few lines ? 
. *^ One last observation occurs. Assuming that it were necessary 
to provide, by act of parliament, the special procedure of a disso- 
lution suit in equity, have the best means been taken towards 
attaining that end ? On this point, indeed, I do not feel myself 
entitled to speak at length. Without contesting the strength of 
the reasons which may be urged in favour of the detailed method 
of drawing, I do not, I own, feel convinced that the procedure of 
a dissolution suit requires to be set forth in nearly twenty-two 
l^r^e folio pages, making much more than a third of the. whole 
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French code of civil procedure. I am convinced that the chances 
of error always increase with the space over which they are spread, 
eo that an act of 128 clauses affords certainly a wider field for 
doubt and litigation than if they could bo compressed into 40. I 
fear that, if the act were carefully scrutinised, it would be found 
to err repeatedly, in the enacting of powers which already exist, 
and of provisions which are already in force, as well as in the 
enacting of powers and provisions which are logically implied in 
those previously contained in the act. And yet, even in those 
passages of the act where the careless reader would sec but useless 
verbiage, the practised eye will discern that the most anxious care 
has been taken to provide for every possible contingency, to make 
every thing plain and easy for those who will have the working of 
the act : and, if the result shall fall far short of the pains taken to 
secure it, I fear that the causes of failure will be found to be other 
than intellectual. I believe that much of the verbiage in modern 
acts of parliament, arises in fact from a want of confidence between 
man and man ; from a blind feeling of uncertainty whether the 
courts and their ofiicers, whether the counsel or the attornies, will 
take the pains honestly to work out any given measure to the best 
advantage of the public, or are likely to be capable of doing so. 
Hence it is that legislation must be brought down to the level of 
the meanest capacity, that there is no hope of success so long as 
any loop-hole is left for stupidity, or perverse ingenuity, or indo- 
lence still more perverse, to stumble or crawl through. 

'^ Yet partial success is all that such a system can look for. It 
is in vain to attempt to foresee every difficulty; and the endeavour 
to provide for special cases, instead of relying upon general rules, 
mast be fruitful in omissions." 

Although perhaps a little overstated, there is much truth 
and good sense in all this. Some other legislative machine 
has become now absolutely necessary. Parliament may enact 
principles ; but, as we all know, any act of Parliament worth 
having must be settled out of Parliament. The evil is ad- 
mitted. We have a remedy suggested by an active-minded 
contemporary : — 

" There is but one method by which Parliament can hope to 
make any way against the swelling tide, — and that is to simplify 
the process of legislation. Law reforms are not usually questions 
of principle, but of detail only ; they ai-e not to be settled in de- 
bate, but in committee ; nor even in a committee of the whole 
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House, but bj n select committee, in a small room, talking across 
a table. To such a tribunal they should be intrusted. Either 
House of Parliament should appoint a select committee at tlie 
commencement of each session, for the especial purpose of law 
reform, to whom all pro ects should be submitted for revision, 
and on their report it should be accepted, with a single debate 
and division, taken upon the principle only, or the question of its 
desirableness, leaving its details, if approved, to the scrutiny of 
the committee. This would enable Parliament to master at least 
five fold its present amount of law reform, and probably to keep 
pace with its progress, if not to despatch accumulated arrears. 

" But even a better plan than this, if Parliament could be in- 
duced to part with so much of its power, would be for it to look to 
the Law Amendment Society for help, and, practically constituting 
it its select committee, accept from its hands such measures as it 
may suggest^ with no other interference than one debate in each 
House upon the general question of the propriety of the proposed 
alteration^ having the method of doing it to the Society^ sending 
bach to it^ for systematic amendment^ every bill in which an «/- 
teration of the design has been determined. Thus would all law 
reforms be brought as nearly to perfection as possible ; for j 

"First, they would be suggested by a society of practical 
lawyers, and prepared by them. 

" Second, they would be reviewed by both Houses of Parliament 
with the 8in<?le consideration whether they are desirable Ibr the 
public, and if the general plan proposed be good* 

"Third, whatever amendments are made would be referred 
bftck to the framers of the measure, to be introduced in a shape 
consistent with the whole measure, so that the eontradictiofis and 
impracticabilities now produced by alterations in Committee would 
be avoided." * 

We are not, with all our respect for the Law Amendment 
Society5 quite prepared as yet for investing it witk powers 
for superseding both Houses of Parliament ; but we have 
thought it right to give the proposal, to show how much the 
necessity of the case is felt. And who will say that at some 
future time some similar idea may not be entertained? 
At present, supposing Parliament to be inclined to give up its 
jurisdiction, we entertain some doubt whether the Society 
would be quite ready and willing to assume it. 
. A committee was appointed last se^on by the House .of 

* Law TimM, 0th Dec. 1S4S. 
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Commons, to "consider the best means of promoting the dis- 
patch of public business.** They made many useful sug- 
gestions, but we are satisfied that if a Board were appointed 
for revising bills, and some application of the Cloture Remedy 
(which was first, as we believe, brought forward in this 
Review,)* was forthwith adopted by the House, that at least 
half the evils that now exist would be remedied. 



The desire for some union of the Inns of Court into a Law UiUTenity 
appears to us to increase and to receire accessions of strength from uneipeetad 
quarters. It would seem that the attornies consider thamseWea aggri«^^ tt 
beins( excluded from the Inns of Court, to which they were formerly admitted* 
We have long lieeu of opinion that further measures for the legal education of 
all classes of the profession were not only necessary for itself, hut essential to 
preserve the due respect and proper con^deration of the public ; and we shall ba 
glad indeed if this moven ent on the part of ra many influential persons shall 
create so great a pressure Irom without as to lead to the necessary changes from 
within 

Codifications of the Criminal Law and the Law of Bankruptcy will, we be- 
Heve« be introduced by Lord Brougham in tlie House of Lords at an early 
period of the Session, and it may be reasonably eipected that both will bacome 
the law of the land. 

A new Commission has been appointed to consider the subject of Church 
Le<ises and some other questions relating to Ecclesiastical Property. The 
Commissioners are, the Earl of Harrowby. the Dean of Canterbury, Mr. J. 
S. Lefevre, Rev. R. Jones, Mr. W. P. Wood, and Mr. R. B. Armstrong. 

Mr. C. Pearson has called public attention, durinj^ the last month, to the 
great subject of Prison Discipline, by a serie«i of lectures and discuHsicmn, the 
la<;t of which takes place to-night. We anticipate results of much importance 
from this very interesting Investigation. 

The subjict'of "law reporting and the mode of publication of law works" 
has been referred by the Law Amendment Society to a Special Committee (see 
pogtj 446. ). We rejoice that this step has been taken, and we trust that the co- 
operation of all ranks of the profession may be secured to remedy the evils of 
the present system, which have been repeatedly exposed. 

ff&ary Term, Jan. 29. 1 849. 



NOTE TO ART. VI. 

On French Jurisprudence. 
It must on no account be supposed that we have nothing to 
say against the rest of the new Constitution of Fmncc, be- 
cause our article is confined to its sins against all principle as 
well as all common honesty in regard to the all-important 

^ 8 L. R. S58. 
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subject of the judicial syetem. We believe that as Lord 
Brougham predicted^ little or no attention has been paid to 
the Constituent Mi'b's labours ; and now they are over, no 
one troubles himself about the merits of so purely experi- 
mental a work. It is matchless^ in the absurdity of its prin- 
cipal arrangements — whereof let one example suffice by way 
of sample of truly deplorable fabric. The Assembly not only 
is of one single chamber, against the solemn warning of the 
best and wisest statesmen both here and in France, but it 
cannot be dissolved without an act of revolutionary violence, 
as long as it pleases to remain, until the three years expire ; 
so that an oligarchy is actually created deliberately, and how 
odious soever its whole conduct niay prove to all the country, 
and all the rulers and magistrates, nothing but violence can 
get rid of it. The present collection of paupers, greedy of 
retaining their pound a day, has already taken the hint, and 
sticks to its daili/ dole, certain of never again receiving it as 
deputies ; it resists President, parties, leaders, and a unani- 
mous people, careless what happens, so its daily rations are 
retained. 



PROCEEDINGS OF THE SOCIETY; 

KOR 

PKOMOTING THE AMENDMENT OF THE LAW. 

[Continued from 9 L, A. 219.] 



[PermUHion has been obtained to' insert the Proceedings and a selection of 
the Reports of the Society for Promoting the Amendment of the Law, but the 
Society is not otherwise responsible for the contents of this Review. 1 

General MEETmo, Nov. 13. 1848. — Mr. Serjeant Manning, 
Q. S., in the Chair. 

The Minutes of the lasfMeeting (the 24th of July last) were 
read and confirmed. 

The following Members wei*e balloted for and elected:— i- J. Van- 
depont Drury, Esq., Shotover Park, Oxford ; Wm. Shaen, Esq., 
Secretary to the Metropolitan and Provincial Law Association, 10, 
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Lincoln's Inn Fields ; and Thomas Owen Morgan, Esq,, Justice of 
the Peace, Barrister-at-Law, Aberystwyth, Cardiganshire. 

It was resolved that a Committee be appointed *' To consider 
the Law of Partnership, more especially with reference to the lia- 
bilities of Partners in Joint Stock Banks and other undertakings." 

To consist of the following Members and all others willing to 
attend : — Mr, M. D. Hill, Q. C. ; Mr. Ileadlam, M.P. ; Mr. Com- 
missioner Fane ; Mr. Alderman Salomans ; Mr. James Stewart ; 
Mr. Symonds ; Mr. Yansittart Neale ; Dr. Shelton Mackenzie, and 
Mr. Thomas Henry Farrer. 

The Report of the Committee on Equity on the following refer- 
ence was presented. 

" To consider the state of the Law respecting the confinement of 
persons alleged to be Lunatics." 

It was agreed that the Report should be printed and further 
considered at the next Meeting. 

[General Meeting, Dec. 11. 1848. — M. D. Hill, Esq., Q. C, 
in the Chair. 

The Minutes of the last Meeting (the 13th of Nov. last), were 
read and confirmed. 

Charles Okey, Esq., Consul to the British Embassy at Paris, 
was elected a Corresponding Member. 

The Report of the Committee on Equity on the following refer- 
ences was further considered. 

" To consider the state of the Law respecting the confinement 
of persons alleged to be Lunatics.'* 

It was agreed that the Report should be taken into further con- 
sideration at a Special Meeting to be held on Thursday the 21st 
instant) at Eight o'clock in the evening precisely, 
gl Adjourned accordingly. 

General Meeting, Dec. 21. 1848. — Mr. Seijeant Manning, 
Q. S., in the Chair. 

The Minutes of the last Meeting were read and confirmed. 

The Report of the Committee on Equity on the Law relating to 
the confinement of persons alleged to be Lunatics was further 
considere;!. 

It was agreed that the Report should be referred back to the 
Committee to reconsider the same, and make such amendments as 
tliey might think necessary. 

Adjourned till Monday the 8th day of January, 1849, at eight 
o'clock in the evening precisely. 



44$ Proi^eedmgs qfih» ifocitfy 

Gbnebal Meeting, Jax. 8. 1849. — Mr. Commissioner 
Fane in the Chair. 

The Minutes of the last Meeting (the 21st of Dec. last) were 
read and confirmed. 

The following Members were balloted for and elected : — 
Thomas Alcock, Esq., MP., Kingswood, near Epsom ; Henry Too- 
good, Esq., Solicitor, 22, Parliament Street ; William Jaffray, Esq., 
3, New Inn ; William Pearson, Esq., Poplar Cottage, Shepherd's 
Bush; Charles Twamley, Esq., Clerk to the Lambeth County 
Court, Denmark Hill, Camberwell. 

The Report of the Committee on Equity, on the following 
reference, " To consider the state of the Law respecting the con- 
finement of persons alleged to be Lunatics.** was received. 

It was resolved that a Committee be appointed, " To consider 
what improvements^ if any, may be made in the present system of 
Law Reporting, and generally on the mode of publication of Law 
Works." 

To consist of the following Members, and all others willing 
to attend : r— Mr. Ewart, M.P, ; Mr. Serjeant Manning, Q» S., Mr, 
M. D. Hill, Q C. ; Mr. William David Lewis ; Professor Creasy ; 
Mr. James Stewart ; Mr. Arthur Symonds ; Mr. Harris Prender- 
gast ; Mr. E. Vansittart Neale ; Mr, Woolrich ; and Mr. Alexander 
Pulling. 

The further Report of the Committee on Equity on the following 
reference was presented : — " That the Committee be requested to 
direct their valuable labours to tlie consideration of whether any 
further Alterations can be made in the whole system of the juris- 
diction, practice, and constitution of the Masters and Mastery' 
Offices, with a view to obtain a more speedy and cheaper adminis- 
tration of justice in the Court of Cliancery." 

It was agreed that the Report should be printed and further 
considered at the next meeting. 

Notices for Monday, the 12th op Februakt. 

I. The Report of the Committee on Equity relating to the 
Masters' Offices will be further considered. 

Notice op Motion. 

Proposed Reflations of which notice was given at the last 
Meeting. 

1. That this Report be received. 

2i That the evils attending the procedure of the Court of Chan- 
cery are not only denounced by the suitors who suffer from^th^mi 
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but are fully admitted bj the Judges, the Masters, and other 
Officers of the Courts. 

3. That it has been proved before a Select Committee of the 
House of Commons that under such procedure, delay and expense 
are most grievous, that the suitor is seldom able to obtain his just 
rights for years, and sometimes bis whole property is consumed in 
unnecessary costs. 

4. That this society, whilst asserting the necessity of extensive 
changes in such procedure, is of opinion that as such changes will 
affect the administration of millions of property by the first tri- 
bunal in the country, it is of great importance not to abolish any 
part of the existing machinery before any plan that may be adopted 
ahall have had a fair trial, and be found to work well in practice. 

5. That the number of the Judges and Officers of the Court of 
Chancery will easily permit the trial of a new procedure, by way 
of option to the suitor, without superseding the present macliinery. 

6. That this Society is of opinion that the greater part of the 
delay and expense now attending a suit in Chancery arises from 
its being adjudicated upon by two judicial |)ei'Sons, the Judge and 
the Master, who are not necessarily in communication with each 
Other. 

7. That if the Judge had the direct and exclusive rec^ponsibilitj 
of disposing of a suit from beginning to end, sitting in Court or in 
Chambers as he might think best, and availing himself of the 
assistance of a staff of officers similar to those now employed by a 
Master, this Society is of opinion that a great number of cases 
would be easily and speedily decidtd, and that months, or even 
days, might be substituted for the years which now frequently 
elapse before such suits are disposed of; and that having this 
object in view, the Judges of the Court should be enabled to 
decide points by way of special case submitted to them. 

8. That if any of the present Judges of the Court of Chancery 
were willing to undertake the whole conduct and disposal of a 
cause on this principle, a fair trial might be given to the plan, 
without further superseding the present machinery of the Court of 
Chancery. 

9. That this Society is of opinion that a more effectual ma- 
chinery for taking accounts by professional accountants, and for 
disposing of the administrative business of the Court might be 
adopted. 

10. That the whole fee system of the Court of Chancery requires 
revision and regulation. 

11. That the great bulk of the fees now paid in the Court of 
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Chancery fall on contentious suits, that is, on suits in which the 
rights of the parties are in litigation, while suits of an administra- 
tive character, that is, suits in which property is kept in safe custody, 
and properly distributed by the Court, are comparatively highly 
taxed. 

12. That a small percentage should be levied on all payments 
made by the Accountant-General of the monies administered by 
him, which percentage should form a primaiy fund, to be applicable 
to the payment of the judicial establishment of the Court ; and any 
deficiency therein should be raisable by fees payable by the suitors, 
in contentious matters before the Court. 

13. That it would be highly desirable to relieve, as far as possible, 
contentious suits from the payment of such fees, and to place them 
in suits of an administrative character ; and it would appear that 
of a small ad valorem fee were levied on the property paid and 
distributed by means of the Court of Chancery, the suitor most 
entitled to consideration would be materially relieved from the 
fees which he is now obliged to pay, and the burden placed on the 
class of suitors most able to bear it. 

14. That a certain number of district agents or receivers should 
be appointed by the Lord Chancellor ; among whom, according to 
the necessities of the case, should be apportioned the real estates 
under the management of the Court of Chancery. 

15. That the business should be so apportioned as to secure the 
services of experienced land agents. 

16. That these Receivers should render their accounts to one 
common head or department, which should be authorised to issue 
regulations on this subject, and to allow disbursements for the 
benefit of the lands under its care. 

17. That to this department should be also intrusted the sale 
of estates directed to be sold by the Court. 

18. That a sufficient number of official assignees should be 
appointed by the Lord Chancellor, who should, on the motion 
of one or more of the parties to the suit, or at the discretion of 
the Court, be attached to the cause where their services were 
required. 

19. That the experience of the Court of Bankruptcy in matters 
analogous to much of the business of the Court of Chancery, jus- 
tifies the adoption of the machinery hf*re proposed. 

II. The Report of the Committee appointed — ** To consider the 
Law of Partnership, more especially with reference to the liabilities 
of Partners in Joint Stock Banks and other undertakings." 

And also two Papers upon the Subject, directed to be read to 
the Society by the Committee, will be presented. 
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Account, action of, 178. 

Act of Parliament, construction of, 55. 

Acts of last session, 1 82 — Law of 
property, 184 — Chancery reform, 
195 — Common Law, 202. 

Agricultural customs, committee of 
House of Commons on, 133. 

Attornies and solicitors, 92. 98. 387. 
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Bar in England, the province of the, 
89. 378— Privileges of, 90— Fees, 
91 — Practice of the law by the bar, 
92 — Chamber counsel and drafts- 
men, ib — Certificated conveyancers 
and special pleaders, 94 — Privileges 
as advocates, 97 — Attornies' and 
solicitors acting as advocates, 98 — 
Different degrees, 380 — Inns of 
court, 38.S — Visitation of the Judges, 
385 — Resolutions of the Incor- 
porated Law Society as to retainers, 
387. 

Bastard, surname of, 252. 

Bill of Rights, 170. 

Books, notices of new, 154— Lord 
Denman's letter to Lord Brougham 
on the Slave Trade, 154— War- 
ren's Moral, Social and Professional 
Duties of Attornies and Solicitors, 

- 157 — Creasy 's Text Book of the 
Constitution, 170 — PuUing's, The 
Action of Account, and Law and 
Usage of Mercantile Accounts, 178 
— Lord Brougham on the French 
Republic, 208 — Foss's Judges of 
England, 359 — Stephen's Black - 
stone, 405 — Lewis on Perpetuities, 
VOL. IX. 
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legislation, 51 — Boni jvdicU com- 
pliare jurisdictionemf 54 — Jurisdic- 
tion of judge at chambers, 55 — 
Construction of Act of Parliament^ 
55 — Legal fictions, 57. 



Chancery, Court of, 179. 

Chancery reform, 1. 424. 428 — Odium 
attached to the Court of Chancery, 
2 — Master Farrer's pamphlet, ib, — 
Evidence before the Committee on 
Fees, 3 — Expense and delay, ib, — 
Hourly warrants, 5 — Taxation, 6 — 
Masters' want of power, 7 — Cause 
of delay, 8 — Plans of reform, 10 — 
Mr. Farrer's suggestions, ] I — In- 
creased jurisdiction, 13 — Appeals, 
14 — Judge- Masters, 15 — Evidence, 
18 — Lord Langdale's evidence, 19 — 
Joint- Stock Companies Winding-up 
Act, 21. 195 — Incumbered Estates 
Act, 184 — Mr. Cooper on the de- 
lay in the Master's offices, 424. 

Christie, Mr., his concise precedents 
of wills, 423. 

Common Law reform, 202. 208. 222. 

Commonable rights^ 126. 

Companies. See Partnership. 

Conveyances, short, 190. 

Conveyancing influenced by institu- 
tion of railways, 109. 

Copyholds, purchase of, by railway 
company, 113 — 125. 

. See Enfranchisement. 

Costs, 182. 

County Courts, advocates in, 100. 
G G 
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Creasy, Mr., his Text Book of the 
Constitution, 170 — Magna Charta, 
171 — Principles of the British Con- 
stitution, 172 — Elements of the 
English population, 17S — Change 
in the political feelings and general 
character of the lower orders, 175. 

D. 

Denman, Lord, his letter to Lord 
Brougham on the final extinction of 
the Slave Trade, 154. 

E. 

Enfranchisement of copyholds, com- 
pulsory, 288 — Sdect ooramittee of 
the House of Commons, 289-^ 
Copyhold Enfranchisement Act, 290 
■^Necessity of compulsory measures 
of enfranchisement, 292— Opposition 
of lords of manors, 294 — Enfran- 
chisement of Chancery property, 
295 — Improvements and sale of 
land checked, 297 — Opposition of 
stewards, 298 — Heriots, 299— Dif- 
ficulty of ascertaining the law, 301 
— Forfeiture, 304 — Bill before 
Parliament, 307 — Progress of en- 
franchisement, ilK — Enfranchise- 
ment in Prussia, 312. 

Entails, 58. 

Equity, 195. 

Evidence before Masters in Chancery, 
18. 

— , French and English law of, 

149 — Admission of hearsay evi- 
dence in France, 150 — Expenses of 
witness, 152 — Abuse of power of 
serving subpoena, 153. 
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Farrer, Master, his observations on the 
offices of the Masters in Chancery, 
2. 

Fees, reports of Sdect Committee on, 
1. 

Fictions of law, 57. 

Fixtures. See Tenant Right. 

Foss's Judges of England from Wil- 
liam I. to Henry III., 359— Fight- 
ing Judges^ 364 — Erection of 
Westminster Hall, 369 -r~ Legal 
education in the reign of Henry III., 
371 — Sale of the Great Seal, 372 
— Custody of the Great Seal by 
Queen Eleanor, 374 — Administra- 



tion of the law in the reign of 
Henry XL, 375—- Lord Campbell's 
lives, 376. 

France, Law of Evidence in, 149. 

Franchise in France, 213. 

French Judges since the Revolution, 
337 — Power of removing them, 338 
— Importance of judiciid independ- 
ence, 340. 

French Revolution, Lord Brougham 
on, 208 — Want of stability of the 
Government, 209 — New constitu- 
tion, 210 — Division of land, 21 1 — 
The franchise, 213. 



G. 
Great Seal, sale of the, 372. 
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Heriots, 299. 

House of Commons, Committee on 
Agricultural Customs, 133. 



Incumbered Estate Act, 1 84 — Mode 
of procedure, 185. 

India, Supreme Courts in, 225 — - 
Their jurisdiction, 226 — Appeals, 
226 — Impotence of the govern- 
ment, 227 — The press in India, 231 

— High character of the judges, 232 

— Non-professional judges, 234 — 
Native judges, 235 — Professional 
judges, 236 — Expense, 237 — 
Simplification of procedure neces- 
sary, 239 — Attempted reforms, 240 

— Importance of India, 241. 
Inns of Court See Bar. 
Insurance of Title, 187. 
Ireland, tenant right in, 133. 

. See Incuml)^red Estates Act* 

International Law, 22. 260. — British 

diplomacy, 24 — Writers, 25 — Na- 
ture of international law, 33 — Its 
sources, 36 —Fundamental rights of 
states, 38 — Custom or usage, 43 — 
Treaties, 45 — Reason, 48 — Com- 
mon consuetudinary law, 262 — 
Unilateral acts, 265 — When such 
acts become law, 269 — Reciprocal 
rights and obligations, 271 — Re- 
cords of the law, 273 — M. Orto- 
lan's objections to the validity of 
consuetudinary law, 275 — Evi- 
dence of the law, 279. 
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Jmni-Stock CompMiieft Wioding-up 
Act, 21. BO, 195 — Former practice 
of the Court <yf Chancery, 196 — 
Pftu^ce under the Act, 900. 

Judge- Master Qaestion, the. See 
Chancery Reform. 

Jodge^ his jurisdietioo at Chambers, 
55. 

Judges, visitors of Inns of Court, 383. 

Judges of England, Foss's, 359. 

in India. See Supreme Courts 

in India. 

Jurisprudence^ French, 149. 337. 443. 



L. 

Land, burdens upon, 429. 

Landlord and tenant. See Tenant 
Right. 

Langdale, Lord, his eridence before the 
Fees Committee, 19. 

Law, Changes made by the Acts of 
last Session in the, 182. 

Lawyers, literary, 164. 

Legal Education, 220. 371. 

Legal Maxims. See Broom. 

Lewis, Mr., his Treatise on the Law of 
Perpetuity, 419. 

Lunatics, Report of Society for pro- 
moting the Amendment of the 
Law as to treatment of, 313 — 8 & 
9 Vict. c. 100, 314 — Confinement 
under medical certificates, 316 — 
Suggestions as to regulation of 
asylums, 318^- Liberty of supposed 
lunatic, ib. -— Judicial inquiry sug- 
gested, 319 •^- Protection of pro- 
perty, 320 — Proposed official com- 
mittee, 321 — Machinery of the 
office of the Masters in Lunacy, 322 
— Misconduct of relatives, 325 — 
Public asylums preferable to prirate, 
326 — Safeguards against improper 
treatment, 328 — Increased inspec- 
tion recommended, 332 — Visita- 
tion by the Clergy, 333 — Keepers, 
335. 

M. 

Magna Charta, 170. 

Maritime Law. See International Law. 

Masters* offices, Mr. Farrer's Observ- 
ations on, 2 — Mr. Cooper on the 
delay in the, 424 — Suggested reme- 
dies, 2. 425. See Incumbered 
Estates Act. 



Marriage by atsumcd name, 95S. 
Mercantile Aceonnts, 178. 
Mortgage on lands Uken by RaHwmy 
Company, 127. 
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Name. See Surname. 

Naral Priae, 344 — Joint captors, S45 
— Ships in sight, 346 — Blockwling 
ships, 349 — Ships conveying or 
carrying despatches, 351 — Priva- 
teers, 352— 356— Capture of slave 
ships, 353. 



Partnership, limited liability in, 74 — 
Different kinds of partnership, 75 — 
Nature and advantages of partner- 
ships, 76 — Incorporated companies, 
79 — Joint -Stock Companies, 80. 
196 — Partnership en eammandUe 
advocated, 81 — Registration of part- 
nership contracts, 84 — Suggested 
tribunal for administration of part- 
nerships, 85 — Practice of the 
Court of Chancery, 196. 

Petition of Right, 170. 

Poor Law Amendment, 202 — Settle- 
ment, 205. 

Privateer, 352 — 356. 

Prize, 344. 

Property, rights of. See Railways. 

Prussia, enfranchisement of copyholds 
in, 312. 

Pulling, Mr., on the propriety of re- 
yising the action of account, 178 
— Practical Compendium of the 
Law and Usage of Mercantile Ac- 
counts, ib. — Machinery of the Court 
of Chancery, 179 — Action of ac- 
count in France and America, 180 
.— Simplification of pleading sug- 
gested, 181 — Costs, 182. 



Q. 

Quarter Sessions, advocates in, 100. 



R. 

Railways, rights of property connected 
with, 102. 388 — Amount of capital 
invested, 108 n. — Influence on 
conveyancing, 109 — Land Clauses 
Consolidation Acts, 1845, 110 — 
Power to contract for purcliase of 
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lands, 112 — Persons under disabili- 
ties, lis — Compulsory powers, 114 
— Compensation, 1 18 — Application 
of purchase-money, 119 — Convey- 
ance of lands, 120 — Form and ex- 
pense of, 122 — Entry upon lands, 
124 — Copyholds, 125 — Lands in 
mortgage, 1 37 — Rent charges af- 
fecting land, 1 29 — ; Interests omitted 
to be purchased, 130 — Temporary 
occupation of lands, 131 — Addi- 
tional stations, 132. See Rating of 
Railways. 

Rating of Railways, 388 — During 
construction, 390 — After comple- 
tion, ib. — Parochial Assessment 
Act, 391 — Profits of trade not to 
be rated, 392 — How occupation 
Talue ascertained, 393 — Leading 

case, ib Deductions allowed, 399 

— ^ Amount settled by the quarter 
sessions, 402 — Objection to the tri- 
bunal, 403. 

Real property, changes in the law of, 
184. 428. 

Retainer, resolutions of the Incorpo- 
rated Law Society as to, 387. See 
Bar. 



S. 

Sabbath legislation, 51. 

Scotch entails, 5B — Strict entails un- 
der the act of 1685, ib. — Their dis- 
advantages and attempted remedy, 
59 — Power to lease and exchange, 
60. 65 — Provisions for wives or 
husbands and children, 61. 66 — 
Changes effected by 1 1 and 12 Vict. 
c. 36. 63 — Disentailing powers, 64 

— Powers to sell, charge, &c , 65 — 
Improvements, ib, — Creditors, 66 

— Advantages of the new statute, 
68— Objections, 71. 

Settlement, 205. 

Slave ships, capture of, 353. 

Society for promoting the Amendment 
of the Law, report of, as to the treat- 
ment of lunatics, 313. 



Society for promoting the Amendment 
of the Law, proceedings of, 215. 444. 

Stephen, Serjt., his Blackstone, 405 — 
The annotating plan, 407 — His ar- 
rangement, 410 — Recent alterations 
in the law, 417. 

Subpoena, 153. 

Surname, change of, 243 — Motives 
for changing, 244 — Christian name, 
245 — Confirmation, ib, — Reputed 
name, 246 — Act of Parliament or 
Royal Licence unnecessary, 248 — 
Assumption of new name, 251 — 
Bastard, 25 2 — Marriage by acquired 
name, 253 — Change of name on 
marriage, 254 — Compliance with a 
condition, 255. 



Tenant right, 133 — Report of Select 
Committee of the House of Com- 
mons on Agricultural customs, 133 
— Present law checks improvement, 
1 34 — Removal of fixtures by tenant, 

137 — Allowance for improvements, 

138 — Valuation, 143 — Dilapida- 
tions, 145 — Tenant right prefer- 
able to leases, 146. 

Title. See Railways. 
— ^ — , insurance of, 187. 
Treaties. See International Law. 



W. 

Warren, Mr., Moral, Social, and Pro- 
fessional duties of Attornies and So- 
licitors, 157 — Their powers, 158 — 
Distinction between attorney and 
solicitor, 1 59 — Directions to stu- 
dents, 1 60 — Consequences of negli- 
gence, 162 — Damages recoverable 
for error or negligence, 163 — Lite- 
rary lawyers, 164 — Written under- 
takings on behalf of clients, 165 — 
Clients' monies, 166 — Competency 
to make wills, 167. 

Witness, expenses of, 152. 
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